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QUEENSLAND CoMPANIES AcT—SIGNATURES TO BANK BALANCE 
SHEETS 


Sub-section (1) of S. 139 of The Queensland Companies Act 
of 1931 provides that every balance sheet of a company 
sall be signed on behalf of the board by two of the directors of 
the company, or, if there is only one director, by that director; 
the auditors’ report shall be attached to the balance sheet, the 
report shall be read before the company in general meeting and 
shall be open to inspection by any member. 

By Sub-section (2), in the case of a banking company, the 
balance sheet must be signed by the auditor or auditors, and by 
the secretary or manager (if any), and by at least two of the 
directors of the company. 

By S. 144 (1), the auditors (of every company) shall make a 
feport to the members on the accounts examined by them, and on 
every balance sheet laid before the company in general meeting 
during their tenure of office, and the report shall state: 

(a) Whether or not they have obtained all the information and 

explanations they have required ; and 

(b) Whether, in their opinion, the balance sheet referred to 

in the report is properly drawn up so as to exhibit a true 
and correct view of the state of the company’s affairs accord- 
ing to the best of their information and the explanations 
given to them, and as shown by the books of the company. 

A reader questions whether the balance sheets issued by two 
Queensland banking companies comply with the requirements of 
the Act, and some time ago a public accountant stated that Ss. 
139 (2) and 144 imposed a double duty on auditors of banking 
companies and, in his judgment, the statute imposed upon bank 
auditors an obligation to sign a bank balance sheet without any 
qualification, similar to that of the directors and manager. 

The provisions of the Queensland Act relating to banks have 
been in force in Queensland since 1889 and were taken practically 
verbatim from the English Act of 1879. 

A 
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The English Act of 1879, which was the first English Act requir. 
ing banks to have an annual audit of their accounts, enacted that: 
S. 7 (6). The auditors shall make a report to the members 
on the accounts examined by them, and on every balance sheet 
laid before the company in general meeting during their tenure 
of office; and in every such report shall state whether, in their 
opinion, the balance sheet referred to in the report is a full 
and fair balance sheet properly drawn up, so as to exhibit a 
true and correct view of the state of the company’s affairs, 
as shown by the books of the company; and such report shal] 

be read before the company in general meeting. 

And by S. 8: 

“Every balance sheet submitted to the annual or other meet- 
ing of the members of every banking company . . . shall be 
signed by the auditors, and by the secretary or manager (if 
any), and by the directors of the company, or three of such 
directors at the least.” 

In the case of the A bank the profit and loss account, profit and 
loss appropriation account and balance sheet are printed on one 
page in that order. Then follow the signatures of two directors and 
the manager, and, finally, the certificate of the auditors. Our 
reader takes the view that this does not comply with the require. 
ments of the Companies Act, set out above. It appears to him that 
the auditors have complied with S. 144 (1) but not with S 139 (2). 

We do not think there is anything in our reader’s contention. 
Apparently he is of the opinion that the balance sheet should have 
been signed by the auditors (without any remark or comment) to 
comply with S. 139 (2). We cannot agree with this interpretation 
of Ss. 144 (1) and 139 (2). Weare definitely of the opinion that 
the signatures of the auditors to the balance sheet under S. 139 (2) 
and the report of the auditors in compliance with S. 144 (1) can 
be incorporated together. Looking at the balance sheet of the A 
bank as printed, it is impossible to say that it has not been signed 
by the auditors, for it has in fact been so signed. 

In the case of the B bank the position is different. The balance 
sheet and accounts for the year 1936 are printed sideways and 
cover two pages facing one another in pamphlet form, but when 
the pamphlet is held sideways the following appears: The balance 
sheet is first printed and occupies one page; immediately there- 
under, but on a separate page, appears the profit and loss account 
and reserve fund, a short “certificate” signed by the auditors (set 
next paragraph), and opposite this certificate appears the signa 
tures of two directors and the general manager of the bank. On 
the next page appears the “auditors’ report” in much more detail 
than is usual. 

The certificate of the auditors is to the effect that in their opinion 
“the above balance sheet is properly drawn up so as to exhibit 2 
true and correct view of the affairs of the bank according to the 
information and explanations given to us, and as shown by the 
books on June 30, 1936. We have obtained all the information 
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and explanations we have required.” In their report the auditors 
do not follow the wording of S. 144 (1) as closely as in their cer- 
tifcate. Our reader contends that in this case the auditors have 
complied twice with S. 144 (1), but not at all with S. 139 (2). 

We cannot agree with our reader that the auditors have com- 
plied twice with S. 144 (1), and the fact that the signatures of 
the auditors appear at the foot of their “certificate” does not pre- 
yent such signatures complying with the requirement of S. 139 (2). 

The fact that the balance sheet is printed on a page by itself, 
without any signatures, is, in our opinion, a much more serious 
matter, and it is doubtful whether the B bank and its directors and 
auditors have in fact complied with the statutory requirement. 

(It should be mentioned that in the case of the B bank the 
pamphlet containing the directors’ report and annual accounts for 
1937 has been so arranged that the balance sheet, profit and loss 
account, reserve fund, certificate of auditors, and signatures of 
directors and general manager, are printed in the centre of the 
pamphlet across two pages, but on the same piece of paper.) 

In our opinion the method of printing the accounts of the A bank 
is the correct method, i.e., the accounts are so printed that the 
signatures of the directors and manager appear at the foot of the 
balance sheet followed by the report of the auditors. The report 
of the auditors does not bear any heading and the position would 
be improved if the report of the auditors of the A bank was headed 
“Report of the Auditors to the Members of the A Bank Limited,” 
the method adopted in England of complying with the statutory 
requirements. 

Finally, we do not think there is anything in the Act imposing 
a double duty on bank auditors (unless their report is issued as a 
separate document, and not inserted at the foot of the balance 
sheet), and we are definitely of the opinion that the Act does not 
require bank auditors to sign the balance sheet of a bank without 
qualification where a qualification is required. 

As stated above, the requirement that the auditors should sign 
the balance sheet was enacted in England in 1879, and remained 
in force until the commencement of the Act of 1908, when it was 
omitted as unnecessary. Unfortunately, the draftsman of the 
Queensland Act of 1931 re-enacted the provision from the Queens- 
land Act of 1889. The S.A. Act of 1934 and the N.S.W. Act of 
1936 follow the English Act of 1929 and do not contain the require- 
ment of the 1879 Act that the auditors shall sign the balance sheet 
in addition to reporting thereon. 

Although, as stated above, we are of the opinion that the correct 
method is to print the annual accounts in such a manner that the 
signatures of the directors and the report of the auditors appear 
directly under the balance sheet—and not under the profit and loss 
account or the appropriation or reserve account—we would men- 
tion that several leading banks print the profit and loss account 
and the other accounts referred to between the balance sheet and 
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the signatures of the directors and the report of the auditors, byt 
in every case we have seen of this practice the whole of the matter— 
balance sheet, profit and loss and other accounts, signatures of 
directors, and report of the auditors—appeared on the one page. 
Nevertheless, we are of the opinion that the method adopted by 
the A bank (plus the addition of a heading to the report of the 
auditors) is the better method. 


CoMPANY—SCHEME OF ARRANGEMENT—AMENDMENT TO Derr 
CONSIDERATION—EXTENT OF VOTING POWER OF PROXIES 


A very unusual point relating to proxies was recently decided 
by the English Court of Appeal in Jn re Waxed Papers Ltd. (1937, 
2 All E.R. 117 and 481). The issued capital of the company con- 
sisted of 125,000 74% cumulative preference and 125,000 ordinary 
shares, of £1 each. The dividends on the preference shares had 
not been paid for some years, but the company, beginning to make 
profits and faced with the arrears of dividends, made a scheme of 
arrangement under S. 153 of the English Companies Act 1929 
(S. 161 Q. Act; S. 171 S.A. Act; S. 133 N.S.W. Act). That 
section provides: “If a majority in number representing three- 
fourths in value of the creditors or class of creditors or members 
or class of members, as the case may be, present and voting either 
in person or by proxy at the meeting, agree to any compromise or 
arrangement,” etc. In accordance with the requirements of the 
section, the Court ordered separate meetings to be held of the 
preference and ordinary shareholders to consider the scheme. The 
form of proxy sent to all the shareholders with the notices conven- 
ing the meetings was as follows: 

, the undersigned. . 

being the holder of 

preference shares of the above-named company, hereby appoint 

A. W. Thorpe (a holder of 74% cumulative 

preference shares of the company) or, failing him, L. E. Tubbs 

(a holder, etc.) as my/our proxy, to act for 

me/us at the meeting of the 74% cumulative Samet share- 

holders of the said company, to be held at. « «one 
, the day of. 

o’clock, for the purpose of considering, and, if 

thought fit, approving, with or without modification, the proposed 

scheme of arrangement referred to in the notice convening the 

meeting, and at such meeting or at any adjournment thereof to 

vote for me/us and in my/our name for/against the said scheme, 

either with or without modification, as my/our proxy may 

approve.” 

This form of proxy, approved by the Court, is in common use it 
such matters. 

A. W. Thorpe was chairman of the meeting of preference share 
holders. Before the resolution for the approval of the scheme wai 
put to the vote one of the preference shareholders moved an ament- 
ment to the resolution: 


« 
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“That the consideration of the board’s scheme be deferred 
until the results of the trading for the year ending December 
31, 1936, can be laid before the shareholders.” 

On the amendment being put to the meeting, there was a large 
majority in favour of it. The chairman of the meeting thereupon 
demanded a poll, and used the proxies for the purpose of the poll, 
with the result that, owing to the votes which he obtained by means 
of the proxies, the resolution to defer consideration of the scheme 
was defeated by a substantial majority. The original resolution was 
then put to the meeting and carried by the statutory majority, and 
a petition was duly presented to the Court for its sanction to the 
scheme. 

Some of the preference shareholders who were present at the 
meeting and who were dissatisfied with the result of the voting 
circularised a number of their fellow preference shareholders and 
persuaded sufficient of them, if they had gone to the meeting and 
had voted against the scheme, to have defeated it, to oppose it 
when it came before the Court. 

The technical objection which was taken was that the holder 
of such a proxy was not entitled to use it for the purpose of voting 
on such a resolution as a resolution for adjournment, but was only 
entitled to use it in respect of the scheme and for no other purpose. 

In the course of his judgment Mr. Justice Bennett said that the 
question must be determined by the language of the proxy itself, 
which was an instrument by which a shareholder appointed an 
agent, i.e., the proxy-holder, to do two things: to act for the share- 
holder at the meeting, and to vote at the meeting either for or 
against the particular scheme. There was nothing in the language 
of the instrument itself restricting the holder of the proxy to 
voting either for or against the particular scheme. The language 
was wide enough to enable the proxy-holder to vote on any inci- 
dental matter which might arise before the main question for which 
the meeting was convened was considered. The technical objection 
to the chairman’s use of the proxies to vote upon the motion to 
defer the consideration of the question failed, because, on the 
language of the proxy, it could be used in connection with such a 
resolution. 

His Lordship then considered the scheme, and, having heard the 
opposition, held that it ought to be sanctioned. 


Appeal Fails 


The preference shareholders opposing the scheme appealed to 
the Court of Appeal, but without success, that Court dismissing 
the appeal with costs without calling on counsel for the company. 
Slesser L.J. said it had been argued that the power, which ad- 
mittedly was given by a mandator to the holder of the proxy, as 
his agent, to vote either for or against the scheme, did not extend 
‘0 voting for or against an adjournment, and, as the motion for 
an adjournment was in the form of an amendment before the 
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substantive resolution that the scheme be or be not approved, it 
was said that, because that vote was invalid, in so far as it had 
included the proxies, that invalidated any substantive resolution 
based upon the rejection of the amendment. 

When one considered the section, and the form of the proxy, 
it was quite impossible to say that the proxy did not extend to 
authorise its holder to vote on a motion for an adjournment and 
that it was wrong that the proxies should be included in arriving 
at the result of the voting on such a motion for an adjournment, 
The proxy authorised the holder “to act (for him) at the meeting 
. . . and at such meeting . . . to vote (for or against) the said 
scheme, either with or without modification as (the) proxy may 
approve.” 

In His Lordship’s opinion, to vote for an amendment proposing 
the adjournment of the scheme for a short or a long period was 
in effect to vote against the scheme as propounded at the meeting, 
and persons who wished to vote for the scheme, when they were 
authorised to use proxies for that purpose, might very properly, 
in voting for a scheme, oppose by proxy, as well as by their own 
votes, a suggestion which would have the effect of preventing the 
scheme, which was being put before the meeting, being approved 
with or without modification at that meeting. It seemed alto- 
gether artificial, unreal and unjustified either by the proxy or by 
the section to hold that in the circumstances of the case the person 


to whom the proxy had been given could not vote on the question 
of adjournment equally with voting at the adjournment itself. 

The majority of the preference shareholders having acted bona 
fide, and the Court being of opinion that the scheme was one which 
could reasonably be accepted by business men, the scheme was 
sanctioned by the Court. 


ComMPANY—GUARANTEE—EXECUTION BY MANAGING DIRECTOR— 

SEAL AFFIXED IN PRESENCE OF DIRECTOR AND CLERK—W HETHER 

CLERK AN “OFFICER” —MEMORANDUM SATISFYING STATUTE OF 
FRAUDS 


Two companies, Hapytoz Pty. Ltd. and Perfection Shoe Co. 
Pty. Ltd., carried on the same kind of business and had the same 
shareholders, four in number, who were also the sole directors 
of both companies. The Perfection Co. had given a debenture over 
its assets to the Hapytoz Co., and in 1933 was not in a sound 
financial position. 

G. N. Raymond Pty. Ltd. (the creditor company) had supplied 
goods to both Hapytoz Co. and Perfection Co., but its directors 
became uneasy and refused to supply further goods to Perfection 
Co. unless its account was guaranteed by Hapytoz Co. 

Morris was the managing director, and Semple, Ede and Wil 
liams were the other directors and shareholders of Hapytoz ©. 
On the creditor company requesting the Hapytoz Co. to give it 
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a guarantee of the Perfection Co.’s account, Morris said: “We 
will be happy to give such a guarantee.” Morris instructed Semple 
to prepare the necessary document. The guarantee was executed 


thus : 

THE COMMON SEAL OF HAPYTOZ (L.S.) 

pry. LTD WAS HEREUNTO Hapytoz Pry. Ltp., 

AFFIXED IN PRESENCE OF: John F. Morris, 
Margaret E. Nelson. Managing Director. 

The document was forwarded to the creditor company under 
cover of a letter signed by Semple, and relying on this guarantee 
the creditor company supplied further goods to Hapytoz Co. 

Some months later it was found that the seal had not been 
afixed to the form of guarantee in the presence of two directors. 
Morris immediately telephoned this information to the creditor 
company, who sent the form of guarantee back, and Morris then 
procured Ede, another director of Hapytoz Co., to add his signa- 
ture with the word “director” to the document. No further im- 
pression of the seal was made, and the document, with the added 
name, was returned to the creditor company. A few weeks later 
both Hapytoz Co. and Perfection Co. went into voluntary liqui- 
dation, and the creditor company, relying on the guarantee, included 
in its proof of debt against the former company the amount owed 
to it by the latter. 

The liquidator rejected the claim under the guarantee on the 
grounds that (1) the guarantee was neither authorised nor 
executed by or on behalf of the company, as Morris had been given 
no express authority, either by the shareholders or directors, to 
give that or any guarantee, and (2) there was no memorandum in 
writing to satisfy the requirements of the Instruments Act 1928 
(Statute of Frauds), and the claim was on that account not en- 
forceable by action. As stated above, three of the directors had 
agreed to the guarantee. The only other director (and share- 
holder), Williams, was told by Morris of what Ede had done, and 
the reason therefor, some time after the document had been 
returned to the creditor company, but Williams neither expressed 
dissent nor took any action to show that he disapproved of the 
attempt to rectify the suggested error in the original signing of 
the document. It was therefore not proved that the whole of the 
shareholders had ratified or acquiesced in the giving of the guaran- 
tee. 

The relevant articles of the company were as follows: 

87. The directors may from time to time appoint one to be 
managing director of the company... . 

88. The directors may from time to time entrust to and confer 
upon a managing director for the time being such of the powers 
exercisable . . . by the directors as they may think fit . . . and 
they may confer such powers either collaterally with or to the 
exclusion of and in substitution for all or any of the powers of the 
directors in that behalf. . . . 





248 THE AUSTRALIAN ACCOUNTANT MAY 


89. The business of the company shall be conducted by the 
directors in such manner as they may think most expedient, and 
they may exercise all powers vested in the company, and may do 
all such acts and things as are directed or authorised to be done 
by the company. ... 

94. The quorum of any meeting of the directors shall be two 
directors. 

99. ... The seal shall not be used except by the authority of 
the directors and in the presence of one director at the least, who, 
with the secretary, or some other officer, or another director, shall 
attest the affixing of the seal. 

The financial side of the business of the company had been 
entrusted to Morris, and in the Supreme Court of Victoria Mr. 
Justice Martin decided that the creditor company was entitled to 
assume, because of article 88, that the other directors had in fact 
delegated to the managing director their undoubted power to give 
such a guarantee as the creditor company requested. 

The liquidator argued that, even if that was so, the creditor 
company was presumed to know the requirements of article 9 
dealing with the affixing of the seal of the company to any docu- 
ment, and it was obvious that such requirements had not been 
fulfilled (because the attesting witness to the sealing was not an 
officer of the company). The Court held that the creditor company 
was entitled to assume that Morris had the authority of the direc- 
tors to use the seal, and that the attesting was properly done in 
the presence of one director (Morris) and “some other officer’ 
(Miss Nelson). Mr. Justice Martin decided that Miss Nelson, 
who was a clerk-typiste of Hapytoz Co., was an “officer” within 
the meaning of article 99, “officer” meaning “‘any person employed 
by the company.” In arriving at this decisicn His Honour quoted 
from a judgment of Mr. Justice Day in 1893, in which that Judge, 
contrasting 1855 and 1893, described 1893 as an age of exaggeri- 
tion and humbug, and stated that they did not, even in Acts of 
Parliament, use the same language as 100 years ago. Reading an 
Act “in the sense of our time,” Day J. said that the word “officer” 
clearly meant “any of the servants.” Accordingly the guarantee 
was in a form which the creditor company was justified in believing 
conformed to the requirements of the articles. 

Finally, it was not essential that such a document should be 
made under seal, the presence of the seal could be regarded a 
surplusage, and there was therefore a memorandum in writing 
signed by an agent of the company; the creditor company wa 
entitled to assume the managing director’s authority under article 
88, and his signature on behalf of the company sufficiently authent 
cated the document to satisfy the Statute of Frauds. The guarantet 
was therefore enforceable, and the creditor company was entitled 
to include in its proof the value of goods supplied under th 
guarantee. 


In re Hapytoz Pty. Ltd., 1937 V.L.R. 40; A.L.R. 74. 
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Planning an Accounting System 
By A. A. FiItzGERALD 


II—Tue Cuart or Accounts 

In the first article in this series, the point was made that the 
preparation of informative reports and statements was the end 
to which all accounting effort should be directed. The first step 
in the planning of an accounting system should, therefore, be the 
setting up of skeleton forms of the reports and statements which 
are desired. Once these forms are settled, the detailed classifica- 
tion of ledger accounts, designed to facilitate the preparation of 
the reports and statements, may be proceeded with. 

Informative reports and statements are those which provide 
information useful to the management as to financial condition or 
operating results. Since, generally speaking, intelligent analysis 
of these statements involves a critical examination of the relation- 
ship between groups of assets and liabilities or between classes 
of cost and expense and gross revenues, rather than upon considera- 
tion of absolute amounts, the value of the statements depends upon 
the skill with which the ledger accounts are arranged into groups 
and classes. Moreover, since intelligent analysis necessitates 
comparison between the financial and operating relationships dis- 
closed by the statements prepared as at successive dates and a 
careful study of trends in those relationships, it is of the utmost 
importance that the grouping and classification of ledger accounts 
should be consistent from period to period. Hence, scientific 
classification of ledger accounts is primarily a matter of logical and 
consistent grouping. This is best effected by careful planning of the 
grouping at the outset, and by the setting up of a detailed chart of 
accounts for the guidance of all accounting officers concerned with 
the preparation of posting media or with the process of posting 
to ledger accounts. 

The detailed classification of accounts will, of course, vary from 
business to business, though in businesses of the same type a con- 
siderable degree of uniformity may be possible. For example, in 
those industries in which uniform systems of cost accounting have 
been developed through the agency of trade associations, standard 
forms of balance sheets and profit and loss statements have gene- 
rally been adopted, and these standard forms provide the basis for 
standard classification. Yet it cannot be over-emphasised that 
these instances of uniformity are based upon a close study of the 
characteristic features of financial structure and operating methods 
in specific industries and the planning of a classification appropriate 
to those characteristics. They should not be taken as supporting 
any suggestion that standardisation of the form of balance sheets 
and profit and loss statements (and therefore also of classifications 
of ledger accounts) generally is either possible or desirable. On 
the contrary, scientific classification calls for the most careful study 
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of the peculiar features, not only of an industry, but of the specific 
business unit for which the system is to be planned. 

Certain so-called accounting “services” have carried the attempt 
to standardise accounting statements to extreme lengths, going so 
far as to have printed forms of profit and loss statements for use 
in all sorts of businesses and in all manner of conditions. Accoun- 
tants who have been called upon at a later date to investigate and 
report upon the accounts of businesses which have been prepared 
on these “standard” lines are well aware of the absurdity of the 
results which are sometimes produced. 

The fact is that, though mass-production of accounting data— 
in the form of mechanisation of the routine bookkeeping procedure 
—has manifest advantages, the preparation and analysis of informa- 
tive reports and statements is not a mass-production job, capable 
of being reduced to a mechanical process. It is, on the contrary, 
a creative and not a routine job—work for an artist rather than 
an automaton. 

The need for a classification “fitted” to the character and 
organisation structure of a business is more evident in the operating 
section of the accounts than in the balance sheet section. Yet even 
in the balance sheet section, reasons for important and far-reaching 
variations may easily be discerned. Consider, for example, the 
divergences in grouping of asset and liability accounts as between 
a bank, an insurance company, a trustee company, an instalment 


selling organisation, a chain store, a department store, and an 
investment trust. 

To illustrate the possible variations in form of operating state- 
ments, the following illustrations of skeleton statements used in 
various types of industry are cited: 


Example I—Operating Statement for a Department Store 
Sales (classified by departments) .. .. 
Less— 

Cost of goods sold... .. .. .... 

Buying expense .. .. .. .. .. +. 

Selling expense .. . 

Publicity expense . 

Delivery expense .. ; 

Occupancy expense... ........ 

Administrative expense 


Operating profit .. 
Non-operating income .. 


Less non-operating expense .. .. .. 


Net profit 
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Example II—Operating Statement for a Wholesale Hardware 
Business 
(Adapted from W. R. Thompson: Accounting Systems, Their 
Design and Installation) 
Gross Sales (classified by territories) 
Less sales returns and allowances 


Net sales .. .. 
Less cost of goods sold . 


Gross profit .. 
Less— 
Administrative expense 
Selling expense .. 
Handling and forwarding expense 
General expense .. o. ae. es 


Operating profit .. 

Non-operating income (interest and 
cash discount) . 

Less non-operating expense (interest 
and cash discount) . ‘ke 


Net profit .. .. 


Example III—Operating Statement for a Manufacturing Concern 


Gross Sales (classified by products) .. .. .. .... 
Less sales returns and allowances .. 


Net sales 
Less— 

Cost of goods sold .. ; 
Materials used in manufacture , 
Labour in manufacture .. 
Manufacturing expense . .. .. 


Cost of goods produced .. 
Plus or minus variation in stock 
of finished goods .. 


Gross profit .. 

Less— 
Selling expense .. .. .. .. 
Administrative expense - 


Operating profit 
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THE PRINCIPLES OF CLASSIFICATION 
Though standardisation of classification is not possible, there 
are certain well defined principles upon which every classification 
of accounts should be based. These principles will now be con- 
sidered. 


1. The form in which the final financial and operating statements 
are to be prepared should govern and determine the classifica- 
tion. 

This principle has already been discussed. It follows naturally 
from the fact that one of the main purposes of setting up a classifica- 
tion of accounts is to facilitate the preparation of informative state- 
ments. 


2. The classification should be exhaustive and the groups and items 
in the classification should be mutually exclusive. 


In other words, the classification should be so detailed that 
every item of revenue, cost, expense, asset or liability will find a 
logical place in some single ledger account, and the grouping should 
be such that every single ledger account will find a logical place in 
some single group. This involves two precautions: 


(a) the preparation of a detailed set of instructions for the 
use of dissection and posting clerks, clearly explaining the nature 
of the items to be posted to each ledger account in the classifica- 
tion. This set of instructions is known as a Manual of Accounts. 
An extract from such a manual, which illustrates its purpose 
and manner of preparation, will be found in Schumer: Cost 
Accounting, page 52; 

(b) the avoidance of “mixed” accounts and “mixed” groups. 
Each account should fit into one group only, and each group 
should contain accounts of a similar nature only. 

A very common example of a “mixed” account is the Purchases 
account, which is still used in the majority of instances in Australia, 
but which, in fact, consists of two entirely distinct elements—the 
asset, stocks purchased and unsold on the one hand, and the cost, 
goods which have been sold, on the other. By the use of modern 
methods of ascertaining whether or (when that is not possible) 
estimating the cost of the goods which are sold from day to day, 
it is possible to break this account down into its elements by 
substituting for the single account “Purchases,” two accounts, 
“Stocks on Hand” and “Cost of Goods Sold,” the former of which 
belongs to an asset group and the latter to a cost group. By this 
method, of course, the conventional Trading account is dispensed 
with, but that account to-day serves no useful purpose and is, in 
fact, a survival from the days when the ascertainment of the cost 
of goods sold was entirely dependent upon a physical inventory of 
stock at the close of a trading period. A good illustration of a 
“mixed” group is the “Reserve” group which is so frequently found 
in Australian published accounts. This group often contains 





MAY 


here 
ation 
con- 


Lents 


fica- 


rally 
fica- 
fate- 


ems 


that 
id a 
uld 
e in 


the 
‘ure 
1Ca- 


1938 THE AUSTRALIAN ACCOUNTANT 253 


accounts of such diverse characters as general reserves (accumu- 
lated profits), so-called “reserves” for depreciation (expired 
capital outlay and, therefore, costs), and reserves for “contin- 
gencies” (which may be either accumulated profits or proper 
deductions from assets or additions to liabilities). 


3. The classification should be flexible. 

Though the classification, when first set up, should be definite 
and certain, it is not desirable that it should become rigid and 
unalterable. It should be so arranged that it may be easily extended 
or elaborated, either by the introduction of new accounts or groups 
of accounts, or by the subdivision of old accounts or groups, as 
the need for such extension or elaboration arises through the 
growth of the business, changes in the nature of the business or 
its organisation structure, or changes in the relative importance 
of items of revenue, cost or expense. 


4, The grouping of balance sheet accounts should clearly dis- 
tinguish between the various classes of assets and liabilities. 

The most commonly used classes of assets and liabilities are: 

Assets.—Current 
Deferred 
Fixed 
(a) Tangible 
(b) Intangible. 
Liabilities —Current 
Deferred 
Fixed (e.g., interminable debentures) 
Internal (Shareholders’ Funds, Proprietorship, 
Net Worth). 

5. The grouping of revenue accounts should correspond with the 
organisation structure. 

Since one of the main purposes of accounting is to locate respon- 
sibility and to measure results in relation to responsibility for those 
results, the accounts should show clearly the revenues earned and 
costs and expenses incurred by each department or division of the 
business which is controlled by a separate executive officer. 

Examples of the application of this principle are to be found in 
the departmentalisation of results in the operating statements of 
department stores, selling organisations with several branches, 
concerns manufacturing several distinct products, and so on. 

Classification of expenses on functional lines (e.g., occupancy, 
buying, selling, publicity, administration, financial) is another 
illustration of the principle. 

6. The subdivision of revenue account groups should be governed 
by the needs of management for information as a means of 
control. 

For example, the Cost of Goods Sold section in a manufacturing 
concern operating a standard cost system will distinguish between 
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the standard cost of goods sold and the “variations” arising from 
fluctuations in the cost of raw materials, use of raw materials, 
labour rate of pay, output of labour, “idle-capacity” losses and 
manufacturing expense incurred. And in a trading business, 
selling distinct products or “lines,” the classification may dis. 
tinguish between sales of different products, in different territories, 
through different channels, to different classes of customers or in 

any other way in which the analysis of sales may be useful as a 

means of controlling price policy or sales activities. 

7. Wherever possible, the classification of costs and expenses 
should distinguish between fixed charges and variable costs, 

Fixed charges are those which may be expected to remain 

unaltered, in spite of changes of reasonable amount in the volume 
of sales or output. Variable costs and expenses are those which 
may be expected to vary more or less directly with changes in 
volume of sales or output. This distinction may be preserved 
through distinct groups of costs and expenses, or through sub- 
division of the groups. It is essential for two reasons: 

(a) logical comparison of results from period to period must 
have regard to the incidence of fixed charges on varying volumes 
of output ; 

(b) decisions upon price policy (particularly in times of 
depressed trade) can be arrived at intelligently only if informa- 
tion is available as to the effect of changes in volume on costs 
and expenses. 

8. Though the needs of management are the prime consideration, 
the classification of revenue accounts should be so arranged 
as to facilitate preparation of returns required for taxation or 
other governmental purposes. 

For example, consideration should be given to the information 
required for factory statistical returns, income tax and sales tax 
returns, so as to avoid, as far as possible, the re-dissection of the 
accounts for these purposes. 

9. Each account in the classification should be given a title which 
is adequately descriptive of its purpose and of the character 
of the information which it contains. 

A common offence against this principle is the use of such titles 
as “Suspense” account, General Expenses, Trade Expenses, and 
similar indefinite terms. 


SUBJECTIVE AND OBJECTIVE CLASSIFICATIONS 

One final word may be said about the basis of classification of 
operating accounts, and the distinction between what may be called 
the subjective basis and the objective basis of classification of 
expenditure. 

Classification on the subjective basis is concerned with an 
analysis of expenditure according to the subject of the expenditure. 
The classification of deductions used in income tax return forms 
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is on a subjective basis. Wages, purchases, repairs, printing and 
stationery, rent, rates, insurance, etc., are subjects of expenditure. 

Such a classification is not ordinarily informative to the manage- 
ment, which is concerned with the object served by the expenditure 
and its relation to earnings rather than with the total amount of 
expenditure under any subjective heading. Thus, if accounts 
are to fulfil their real purpose of providing information to the 
management, Wages account will be replaced by a series of 
accounts recording the cost of direct labour, indirect labour, store 
and warehouse labour, and soon. Similarly “Purchases” should be 
replaced by accounts showing the movements of stocks of all 
kinds, expenditure on printing and stationery may be classified to 
show the cost applicable to the various departments or functional 
divisions of the business, rent and rates will form part of the 
building expense group (later to be allocated to departments or 
divisions), and insurance will be classified—according to the object 
served—as part of manufacturing expense. delivery expense, 
general administration, and so on. 


To Wuat LeNctHS SHOULD DETAILED ANALYsis Go? 


In setting up a Chart of Accounts, consideration must be given 
to the extent to which it is desirable to subdivide the various 
groups of assets, liabilities, revenues, cost and expenses. No 
general principle can be laid down as to the number of accounts 
which may be desirable. Factors such as the size of the business, 
its nature, ownership and control, the extent to which it is depart- 
mentalised and the specific details required for statistical and 
taxation returns will have an important bearing on the question. 
But when all is said and done, the problem is one which is best 
handled by the exercise of common sense and a sense of propor- 
tion. For management purposes, analysis should proceed only so 
far as is necessary for a clear statement of the causes of variations 
in the group totals or relationships. The accounts set up should 
each relate to some significant division of the functions or activities 
of the business, and the relative importance of costs and expenses 
of various kinds will be an important determining factor. When 
it is found that a group of expenses, for example, consists of a 
number of accounts of insignificant amount with one or two 
accounts of a generalised nature of much larger amounts, there is 
good ground for a re-arrangement of the detailed classification 
of that group of accounts. 

It often happens that it is desirable to include in the chart of 
accounts certain accounts or groups relating to a single function or 
activity, although the cost of that activity is not to appear as a 
distinct item in the final operating statement. For example, it 
may be necessary to gather together in one account or group of 
accounts all the expense arising from the ownership and operation 
of a building in which manufacturing, warehousing and selling are 
conducted. Or it may be necessary, in similar manner, to collect 
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the costs of operation of a power plant. Such costs and expenses 
will find their way in the final statement into the functional groups 
of costs and expenses, through the process of re-distribution or 
allocation to manufacturing cost, selling expense, administration 
expense, and so on. In such instances, it is preferable that the 
whole cost of the activity shall be gathered together into one 
account, the total of which is re-distributed, rather than that the 
attempt should be made to make a direct dissection of each item 
of the cost or expense in the first posting to ledger accounts. 
Accounts set up for this purpose (e.g., Occupancy Expense, Power 
House Operating Cost) are known as clearing accounts, and to 
facilitate their re-distribution to the final accounts, as well as to 
provide safeguards against inconsistency or error in the allocation 
of the expense, “standing” journal entries are a useful device. 
These standing journal entries are, as the name suggests, journal 
entries prepared in advance in skeleton form, showing the accounts 
to be debited and the accounts to be credited, and, when necessary, 
the basis of allocation or apportionment. All that remains to be 
done,.at balancing dates, is to complete the standing journal entries 
by inserting the amounts and to make the ledger postings. 

More will be said of this device of the standing journal entry in 
a later article in this series, in which the mechanism of collection 
and tabulation of accounting data as a preliminary to posting will 
be considered. 


Tue Use oF AccoUNT SYMBOLS 


A system of account symbols is a useful supplement to any 
chart of accounts. In addition to its title, each account is given a 
symbol, and the symbols are so arranged that, from each symbol, 
the group to which an account belongs is readily ascertainable. 
Symbols may consist of letters or numbers, or a combination of 
the two. The group to which an account belongs is indicated by 
the first letter or number in the symbol, and the precise account 
by the remainder of the symbol. 

Thus, using a combination of letters and numbers, the classifica- 
tion may be arranged as follows: 


A.—Current Assets 


Account A.1—Cash in Hand 

A.2—Cash at Bank 

A.3—Sales Ledger Control Account 
A.31—Country Ledger 
A.32—Interstate Ledger 
A.33—Town Ledger 

A.4—Stocks on Hand 
A.41—Department A. 
A.42—Department B. 
A.43—Department C. 
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B—Fixed Assets 
B.1—Land 
B.2—Building 
B.3—Provision for Depreciation of Building, 
and so on. 
Or, using numbers only, the classification may be arranged 
thus : 
Group Symbol Account Symbol 
1 11 to 199 
2 21 to 299 
and so on. 
This system of symbols serves two useful purposes: 

(a) It gives greater definiteness to the chart of accounts and 

contributes towards the necessary safeguards against inconsis- 
tent treatment of specific accounts in the final statements 
prepared from time to time. Each account is identified with 
its group once and for all, and possible variations in treatment 
in the final accounts of an item of revenue, cost or expense are 
thus obviated. 
In descriptions of the accounting system (such as are neces- 
sary for the guidance of officers concerned with the preparation 
of posting media or posting to ledgers), much time may be 
saved by the use of the account symbols instead of the (some- 
times) lengthy account titles. Furthermore, in the posting 
media themselves (for example, in the dissection of an expense 
voucher) the use of the symbols instead of the account totals 
may be a valuable time-saver and may promote greater cer- 
tainty in the book-keeping procedure by providing a clear-cut 
distinction between accounts, the titles of which are necessarily 
similar. 


Articles in Overseas Journals 


The Accountant— 


February 19, 1938.—Part viii of the series of articles by 
E. J. Broster on the Mathematics of Costing, and editorial com- 
ment thereon: A Method of Calculating the Rate of Interest in 
Instalment Trading, by H. C. F. Holgate: University Training 
for Accountants, the Advantages and Disadvantages, articles iii 
and iv of this series : London’s Contribution to World Prosperity, 
a plea for the resumption of foreign lending, lecture by Sir 
George Paish : editorial comment on the case of R. & W. David- 
son Ltd., in which it was held that a resolution “that the holders 
of the preference shares of the company be repaid their capital,” 
did not sufficiently explain the possible effects of the step 
proposed. 

B 
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February 26, 1938.—Part ix of the series of articles by E. J, 
Broster, and editorial comment thereon: Leading article on 
Trustees’ Remuneration for Professional Services: Interest jp 
Hire Purchase Calculations, a note on Mr. Holgate’s contribution 
in the previous week’s issue. 

March 5, 1938.—Part x of the series of articles by E. J. 
Broster, and editorial comment thereon: Leading article on 
Prices and Production Costs: Price Problems, by Professor J. H. 
Jones: University Training for Accountants, articles v and yj 
of this series: The Accountants’ Outlook upon Insolvency Prac. 
tice, by Albert V. Hussey. 


March 12, 1938.—Leading article on The Protection of Dis- 
senting Shareholders, rights in reconstruction, liquidation and 
transference to another company: Accountancy in Hospitals, 
Part i, by F. J. Williams: Hire Purchase Installments 
Re-invested: Distinctive Share Numbers, Proposed Abolition, 

March 19, 1938.—Leading article on No-Profit Contracts and 
Rearmament: Accountancy in Hospitals, Part ii, by F. J. Wil 
liams: More Business Links with the Law, a lecture by Hector 
Hughes, K.C.: Directors’ Qualification Shares. 

March 26, 1938.—Leading articles on Payment of Calls in 
Money’s Worth, the White Star Line and R.M.S.P. case and 
on The Auditor’s Duty in Connection with the Formation of 
Companies: Some Reflections on Company Matters, by F. A. 
Roberts: Hire Purchase Instalments Re-invested. 


The Journal of Accountancy— 

March, 1938—Comments on A Statement of Accounting 
Principles (reviewed in the March, 1938, issue of this journal), 
by Professor William A. Paton: Burden Application, by M. B. 
Cogburn: To What Extent can the Practice of Accounting be 
Reduced to Rules and Standards? by Howard C. Greer: 
Government Re-organisation and the Independent Audit, by 
George P. Auld and M. S. Seidman. 


The Canadian Chartered Accountant— 

March, 1938.—-Accounting for an Inter-urban Motor Coach 
Company, by Harold S. Moffet: Municipal Finance, by J. A. 
Towner: The Statistical Control of Business Activities, by 
Philip H. Hensel. 

whicl 
The Incorporated Accountants’ Journal— whicl 

March, 1938.—Design of Engineers’ Accounts, by the Incor- 20 p 
porated Accountants’ Research Committee: Errors Encountered profit 
in Auditing, a lecture by G. F. D. Rice: Law Affecting @ ™- 


Private Limited Companies, a lecture by David I. Sandelson. ascer 
corpo 


fund 
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Taxation Section 
Edited by J. A. L. GuNN, F.1L.c.a. 


REMUNERATION BY Way OF PERCENTAGE OF PROFITS 

In the November, 1937, issue of the journal, at page 275, a note 
appears on the decision of Finlay J. in British Sugar Manufacturers 
Ltd. v. Harris. In that case the appellant company agreed to pay 
two other companies for four years 20 per cent. of its profits in 
consideration of their giving to the appellant company the full 
benefit of their technical and financial knowledge and experience. 
Finlay J. held that the payment was a distribution of profits and 
was not an admissible deduction. This decision has been reversed 
by the English Court of Appeal, which held that the payment was 
in respect of services rendered to the company and was accordingly 
a proper deduction of expenses in computing its profits. “It 
appears to me that, when the true nature of this provision is 
appreciated, it is not possible to avoid the conclusion that it is an 
agreement for remuneration by way of a commission representing 
a percentage of profits for services to be rendered to the company” 
(per Greene M.R., at p. 152). The Master of the Rolls goes on 
to state that the absence of a fixed salary in addition to commission 
did not affect the matter; that an important factor to be considered 
was that the fund of so-called profits, to 20 per cent. of which the 
companies were to be entitled for their services, was a fund ascer- 
tained by means of a conventional account between the parties, the 
basis of calculation being different from that upon which the 
company would ascertain its profits for commercial purposes. In 
Last v. London Assurance Corpn. (1885), 2 Tax. Cas. 100, the 
policy holder was treated as having purchased a share of profits. 
In the present case there was nothing approaching a purchase of a 
share of profits; it was services that passed in exchange for the 
profits. The mere circumstance by itself that services are rendered 
may not, of course, be conclusive. “I can conceive of a case where 
a person contributes services to some sort of joint adventure, while 
others contribute perhaps capital, land, plant and goods, arranging 
among themselves (it may be something short of a partnership) 
that nobody shall get anything until the pool of profits is ascer- 
tained, and that they shall divide it up between them in specified 
proportions. That, it seems to me, would be a real agreement for 
division of profits, because there would be one profit fund only. . . . 
In the present case, there would be two funds of so-called profits 
which come into the matter. The first one is the fund 
which has to be ascertained for the purpose of calculating the 
20 per cent. In that fund as such, the persons entitled to the 
profits of this company, namely, the shareholders, have no con- 
cern. It is used for the purpose, and for the purpose only, of 
ascertaining what is to be paid to the Skoda Works and to the 
corporation. Now, when that amount has been ascertained, that 
lund has ceased to have any usefulness at all, and it then becomes 
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necessary to ascertain what are the divisible profits, and, for that 
purpose, to take another account” (at p. 153). The second account 
would include the sum that had been paid for the services. Assis. 
tance in arriving at the above conclusion was found by the Master 
of the Rolls in the passage in the judgment of the Privy Council 
in Indian Radio and Cable Communications Co. Ltd. v. Income 
Tax Comr. ( [1937] 3 All. E.R. 709) quoted on pp. 274-5 of the 
November issue of the journal. “That passage, in my opinion, 
contains sufficient to dispose of this case and, if I may link it up, 
as I understand it, with what I said a moment ago about the two 
accounts, the two accounts are what may be called the accountancy 
aspect of the two different senses in which the word ‘profits’ is 
used in these cases, as explained by Lord Maugham.” 


Har SHare oF Net Prorits PAYABLE TO DEBENTURE 
Hopers IN ADDITION TO INTEREST 

An English company carried on the business of gold-mining in 
Western Australia. It issued in London profit-sharing notes on 
debentures entitling the holders to interest and a premium on 
redemption, and also 50 per cent. of the net profits of the company. 
During 1934 the company paid to the holders of the notes 
£stg.3,604/10/- for interest, also £stg.21,961/17/6 in respect of 
their share of the company’s profits for the preceding year. The 
Commissioner, in assessing tax under the Dividend Duties Act, 
1902-24 (W.A.), allowed as a deduction the sum paid as interest 
and exchange thereon, but disallowed the sum of £stg.21,961/17/6 
and exchange, the total disallowance being £Aust.27,452/6/10. 

Held, by the High Court, that the parties adopted a contract for 
the division between them of the ultimate net profits of the com- 
pany, and that the sum of £27,452/6/10 was not an allowable 
deduction to the company. (C. of T. (W.A.) v. Boulder Persever- 
ance Ltd. (1937), 1 A.I.T.R. 203.) “Many contracts of service 
provide for a remuneration varying with the profits derived from 
the business to which the service is given. If expenditure is in 
truth no more than remuneration for work done for the purpose 
of producing income or profits, it must be deducted from the earn- 
ings before the net income or profits can be found. This is no less 
necessary when the amount of remuneration is dependent upon the 
amount of the earnings of the business diminished by the dedu- 
tion therefrom of all other expenses incurred in the production of 
the income or profit. At the same time it is apparent that, when 
work performed in the course of a business is remunerated by 4 
share or percentage of the profits, the position of the person 
remunerated may be brought so close to that of a partner sharing 
in a distribution of the final balance of profits earned as to be 
practically indistinguishable. In the same way when money 1s 
borrowed for use in the business, the reward of the lender in the 
form of interest is regarded as a necessary or proper deduction 
for the purpose of ascertaining the profits of the business and the 
fact that the reward is made to vary with the success of the business 
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ought not to affect its character as an expenditure incurred for the 
purpose of earning profit. Yet capital may be invested in a 
business in order to obtain a share in the profits indistinguishable 
from that of the proprietor” (per Latham C.J., Dixon and 
McTiernan, JJ., at pp. 206-7). 


Taxation Question Box 


DAMAGES PaIp 


Question 

A.F. (Sydney), asks: 

“Whilst delivering goods an employee of a company collided 
with another car. As a result of the accident the company paid 
£500 to the driver of the other car in respect of injuries sustained 
by him. Is the company entitled, for income tax purposes, to a 
deduction of the £500 so paid under the Commonwealth and New 
South Wales Acts?” 


Answer 

Emphatically, yes. Section 51 (1) of the Commonwealth Act 
permits a deduction of all losses and outgoings to the extent to 
which they are incurred in gaining or producing the assessable 
income, or are necessarily incurred in carrying on a business for 
the purpose of gaining or producing such income, except to the 
extent to which they are losses or outgoings of capital, or of a 
capital, private or domestic nature, or are incurred in relation to 
the gaining or production of exempt income. Section 60 of the 
New South Wales Act is identical, except for the omission of 
the word “necessarily.” 

The first thing is to get rid of “necessarily” so as to bring the 
Commonwealth and New South Wales Acts into line. 

The loss inevitably resulted from the nature of the business. An 
example of this type of necessary outgoing is to be found in the 
Herald and Weekly Times Ltd. v. F.C. of T. (1932), 48 C.L.R. 
113. The appellant, in that case, publishes an evening newspaper 
from which it derives much of its assessable income. In the course 
of doing so, it is, like all newspapers, exposed to claims for 
defamation, some of which it settles upon terms which include a 
payment by way of compensation, others of which it litigates 
successfully or unsuccessfully, and most of which involve it in 
law costs. For the purpose of calculating its taxable income, the 
appellant claimed a deduction of £3,131 expended in this way 
during 1928-9. The High Court held, by majority, that the 
expenditure was an allowable deduction. It is an inevitable conse- 
quence of the conduct of an evening newspaper that actionable 
wrongs should at times be committed, and that in other cases 
claims will be made based upon allegations that such wrongs have 
been committed sometimes without foundation. None of the 
libels or supposed libels was published with any other object in view 
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than the sale of the newspaper. The thing that produced the assess. 
able income was the thing which exposed the taxpayer to the 
liability or claim discharged by the expenditure. This expenditure 
flowed as a necessary or natural consequence from the inclusion 
of the alleged defamatory matter in the newspaper and its publica- 
tion. These findings can easily be transposed. It is an inevitable 
consequence of the conduct of a retail establishment, which delivers 
goods by motor transport to its customers, that actionable wrongs 
should at times be committed by its employees in delivering those 
goods, i.e., by colliding with another vehicle, and that in other cases 
claims will be made based upon allegations that such wrongs have 
been committed, sometimes without foundation, e.g., when the 
driver is on the right (i.e., opposed to wrong) side of the road, 
None of these motor trips was taken with any other object in 
view than the completion of the terms of the sale, by delivery, of 
the establishment’s goods. The journey that helped to produce 
the assessable income was the thing that exposed the retail establish- 
ment to the liability or claim discharged by the expenditure. This 
expenditure flowed as a necessary or natural consequence of the 
delivery of goods by motor vehicle on a public road. Thus the 
expenditure was “necessary.” If any other proof is needed, see 
the judgment of Viscount Cave in Atherton v. British Insulated 
& Helsby Cables Ltd., [1926] A.C., at p. 212. 

No one would seriously contend that the amount paid was a 
loss or outgoing of capital. 

The next point is: Was the expenditure by the company of a 
private or domestic nature? In Strong & Co. v. Woodifield 
(1906), 5 Tax. Cas. 215, a brewing company, which also owned 
licensed houses in which they carried on the business of innkeepers, 
incurred damages and costs on account of injuries caused to a 
visitor staying at one of their houses by the falling in of a chimney. 
The House of Lords held that the damages and costs were not 
allowable as a deduction in computing the company’s profit for 
income tax purposes. In that case, Lord Loreburn said: “TI think 
only such losses can be deducted as are connected with it in the 
sense that they are really incidental to the trade itself. They cannot 
be deducted if they are mainly incidental to some other vocation or 
fall on the trader in some character other than that of trader. The 
nature of the trade is to be considered. To give an illustration, 
losses sustained by a railway company compensating passengers 
for accidents in travelling might be deducted. On the other hand, 
if a man kept a grocer’s shop, for keeping which a house is neces- 
sary, and one of the window shutters fell upon and injured a man 
walking in the street, the loss arising thereby to the grocer ought 
not be deducted. Many cases might be put near the line, and no 
degree of ingenuity can frame a formula so precise and compre- 
hensive as to solve at sight all the cases that may arise. In the 
present case I think that the loss sustained by the appellants was 
not really incidental to their trade as innkeepers, and fell upon 
them in their character, not of traders, but of householders.” 
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In the present case, it is submitted that claims for damages for 
injury to occupants of other vehicles are an ordinary incident of 
the business of delivering goods by motor transport. 

Having disposed of the exceptions, we may proceed to ask: 

Was the expenditure a loss or outgoing incurred im the course of 
gaining or producing the assessable income, or was it incurred in 
carrying on a business for the purpose of gaining or producing 
such income? The authority for the inclusion of the words “in the 
course of” is to be found in the High Court’s judgment in 
Amal. Zinc (De Bavay’s) Ltd. v. F.C. of T. (1935), 54 C.L.R., at 
p. 303. 
In the Herald and Weekly Times case, Gavan Duffy C.J., and 
Dixon J., said: “But this expenditure flows as a necessary or 
natural consequence from the inclusion of the alleged defamatory 
matter in the newspaper and its publication. Expenditure in which 
the taxpayer is repeatedly or recurrently involved in an enterprise 
or exertion undertaken in order to gain assessable income cannot 
be excluded by S. 25 (e) (of the previous Commonwealth Act) 
simply because the obligation to make it is an unintended conse- 
quence which the taxpayer desired to avoid.” Later the learned 
judges say: “When it appears that the inclusion in the newspaper 
of matter alleged by claimants to be defamatory is a regular and 
almost unavoidable incident of publishing it, so that the claims 
directly flow from acts done for no other purpose than earning 
revenue, acts forming the essence of the business, no valid reason 
remains for denying that the money was wholly and exclusively 
expended in the production of assessable income.” 

Let us apply this reasoning to the present case. The expendi- 
ture flows as a necessary or natural consequence from the delivery 
of goods which are sold by a trader. Expenditure in which the tax- 
payer is involved in an enterprise or exertion undertaken in order 
to gain assessable income cannot be excluded simply because the 
obligation to make it is an unintended consequence which the 
taxpayer desired to avoid. When it appears that accidents are an 
almost unavoidable incident of delivering goods by motor, so 
that the claims directly flow from acts done for no other purpose 
than earning revenue, acts forming an essential part of the business, 
no valid reason remains for denying that the money was wholly and 
exclusively expended in the production of assessable income. 

In transposing I have omitted the words “repeatedly or recur- 
rently.” These adverbs appear to be inserted in the judgment for 
emphasis where none is needed. Let us suppose that Newspaper A 
repeatedly slanders citizens for reasons of policy. “One line of 
condemnation is worth a column of praise” is its motto. News- 
paper B has an expert staff of “litigation-avoiders,” and over a 
long period pays only one claim for alleged libel. It would be a 
sorry show of justice to hold that A was entitled to a deduction 
because it was “repeatedly or recurrently” involved in expenditure, 
and B was not so entitled because it was so involved once only. 
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For this reason it seems to me to be immaterial whether the com. 
pany was involved in many motor accidents or only one, ie, 
whether it has careless and/or unlucky drivers, or careful and/or 
lucky drivers. 

Apart from disposing of “‘necessarily,’’ I have dealt so far with 
the present case as if the 1922-1934 Commonwealth Act, and in 
particular S.25 (e), were still in force, because there may be 
similar claims for deductions under the previous Act which have 
been disputed by the Department and which have not yet been 
settled. A fortiori such sums are deductible under the present 
Acts which permit a deduction of losses and outgoings incurred in 
carrying on a business for the purpose of gaining assessable 
income, and in which there is no prohibition similar to S. 25 (e) 
which denied a deduction of money not wholly and exclusively laid 
out or expended for the production of assessable income. 

Again, transposing the judgments in the Herald and Weekly 
Times case, the loss was an unavoidable consequence of carrying 
on the business of a trader who delivers goods to his customers, 
The delivery of the goods was at once the act which produced the 
income and generated the liabilities which the money was expended 
to discharge. The causal chain is simply forged. The vehicle is 
used for the purpose of carrying on a business. The collision is an 
ordinary incident of such a business. The loss incurred through 
the collision is therefore one necessarily incurred in carrying on 
that business. As the business is carried on for the purpose of 
producing assessable income, and the loss is not of a capital, 
private or domestic nature, and it falls on the taxpayer company 
in the character of trader, it is an allowable deduction. 

It is hardly necessary to demonstrate that the collision is an 
ordinary incident of such a business. The risk of such accidents 
is so common that “third party” insurance is compulsory in 
England, and policies are voluntarily taken out in most cases in 
Australia. Incidentally, the Commissioner allows premiums s0 
paid as a deduction. 


ASSESSMENT OF INCOME DeErRIvEeD UP To DaTE oF DEATH 


Question 

J.R. (Melbourne), asks: 

“Tn another place you have stated that amounts received by the 
trustees as corpus, which, by S. 128 of the New South Wales 
Income Tax (Management) Act, are included in the assessable 
income of a trust estate, must be treated as income to which no 
one is presently entitled, where such is the case, e.g., where a life 
tenancy exists. 

“Another view is that, although S. 128 directs that certain 
amounts shall be deemed to be assessable income of the trust 
estate, such amounts represent income which no person is 
presently entitled to receive as income, and therefore in all circum- 
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stances the trustees should be separately assessed in respect of 


these corpus receipts. 
“Your views would be appreciated.” 


Answer 
My reasons for the above statement are as follow: 


(1) Section 128 of the New South Wales Act reads as follows: 


“(1) Where in the year of income, the trustee of the estate of a deceased 
person receives any amount which is in the nature of corpus in the hands of 
the trustee, but which would have been assessable income in the hands of 
the deceased person if it had been received by him during his lifetime, that 
amount shall be included in the assessable income of that year of the trust 


estate. 
“(2) Where, in the opinion of the Commissioner that amount includes 


an amount which accrued due to the deceased person prior to the year of 
income and the tax payable under this section exceeds the tax which would 
have been payable if the income had been received on its due date he shall 
make such adjustment as is just.” 

(2) Section 128 provides that “that amount shall be included 
in the assessable income of that year of the trust estate.” 

(3) Section 121 provides that “the net income of a trust estate” 
means the total assessable income of the trust estate . . . less all 
allowable deductions except... .” Thus the corpus items get into 
the “net income of the trust estate.” 

(4) Section 123 provides that where any beneficiary is presently 
entitled to a share of the income of a trust estate and is not under 
any legal disability, his assessable income shall include that share of 
the “net income of the trust estate.” 

(5) Section 125 (1) reads: 

“Where there is no beneficiary presently entitled to any part of the income 
of a trust estate, or where there is a part of that income to which no 
beneficiary is so entitled, the trustee shall be assessed and liable to pay 
tax on the net income of the trust estate, or on that part of the net income 
as the case may be, as if it were the income of an individual, and were not 
subject to any deduction other than the statutory exemption.” 

(6) In the case of a life tenancy, it is submitted that no person 
is presently entitled to the corpus receipt which, by S. 128, forms a 
share of the “net income of a trust estate,” and therefore the life 
tenant’s assessable income shall not include that share of the net 
income of the trust estate. It is further submitted that Ss. 123 and 
125 must be read together, and that where there is any share or 
part of the income of a trust estate to which no beneficiary is 
presently entitled, then S. 125 prevails and the trustee must be 
separately assessed. 

(7) Suppose, however, a person is presently entitled to the whole 
of the corpus and income: “I give, etc., everything to my wife.” 
Let us admit that she is presently entitled to that money. She 
certainly receives it as corpus, but that money has been translated 
to “assessable income” by S. 128, and by S. 121 becomes part of 
the “net income of the trust estate.” She is presently entitled 
to everything in the estate, income and corpus, and as she is 
presently entitled to that money, so, by S. 123, that money must be 


included in her assessable income. 
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I have submitted the problem to Mr. C. S. Eddes, who does not 
share my view. Mr. Eddes contends that S. 125 does not 
operate, as there is no part of the income of the trust estate to 
which no beneficiary is presently entitled, and consequently the 
assessable income of the beneficiary, who is entitled to the whole 
of the income, must include the whole of the net income of the 
trust estate as defined in the Act. Therefore, in both circumstances, 
that is, where a life tenancy exists, or where the beneficiary is 
entitled to both income and corpus, the corpus receipt under 
discussion must be included in the assessable income of the 
beneficiary. 

Readers will see that there are three conflicting views, and their 
opinions would be appreciated. 

If Mr. Eddes is correct, his conclusion might lead to fantastic 
results. Supposing that, in the case of a deceased professional 
man, there was a large sum collected in the first year of income of 
his trust estate, representing outstanding fees as at date of death. 
This sum would form part of the corpus of the estate. In the first 
year the actual income available for the life tenant, his widow, 
amounted to £50. This was the widow’s total income from all 
sources, and she had no capital. The life tenant would receive an 
assessment, charging tax amounting to several times the actual 
income derived by her. She would not be in a position to pay the 
tax as the estate income of subsequent years would provide no more 
than a bare living, and the widow would have to apply for relief 
to the Hardships Board. If relief were granted, the Revenue 
would be deprived of tax on the corpus collections, because, if 
Mr. Eddes is correct—and he probably is—there is no authority 
to assess the trustees. If relief were not granted, there would 
apparently be no alternative but to force the life tenant into 
bankruptcy. 

The difficulty could be overcome if S. 128 were amended to 
provide that, in all circumstances, the trustees are to be separately 
assessed in respect of income of the deceased received after death. 


WaGERING GAINS 
Question 

A.V. (Melbourne), asks: 

“What is the test laid down as to whether or not money won by 
betting at race meetings is taxable?” 

Answer 

Each case must be decided on its own particular facts. 

In Jones v. C. of T. (1932), 2 A.T.D., where a taxpayer unsuc- 
cessfully sought to obtain a deduction of betting losses, Evatt J. 
said: “The appellant said in evidence that in July, 1927, he com- 
menced betting ‘as a business,’ but, in my view, he is endeavouring 
to colour, and even to rationalise, his course of conduct, in the light 
of the point raised by his taxation advisers with the Commissioner. 
He acquired no property in connection with betting at races; he 
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had no business premises; he had no proprietary interest in any 
horse; he was not a trainer of horses; he kept no books and no 
records of his wins or losses; he had no bank account of his own 
at all, let alone any business account; he never hedged in any of 
his betting transactions; he did not set aside or determine upon 
any amount of capital outlay for the purpose of ‘investment’ in 
his supposed business; he never banked his winnings; he was not 
amember of any recognised club associated with racing and the 
trades incident thereto.” 

In Trautwein v. F.C. of T. (1936), 4 A.T.D. 81, where betting 
transactions were held to be part and parcel of the carrying on of a 
horse-racing business by the taxpayer, Evatt J. said, at pp. 88-9: 
“He had begun to devote a substantial amount of time, trouble and 
organising effort to acquire what he could from the sport. He 
established a stud farm for the purpose of breeding race horses. 
He raced his own horses and horses under lease. ... In these 
racing activities he used the names of other persons so as to obtain 
better financial results. He betted frequently and systematically. 
He attended races regularly over all the years. He carefully selected 
the races on which he would bet, and acquired valuable racing 
information from his trainers and others.... He used agents both 
to bet for him and to settle for him. He used to bet in large sums of 
money, putting as much as £1,000 on a single race. .. .” 

Other cases in which the taxpayer was held liable are: 

Knight v. C. of T. (1928), 28 S.R. (N.S.W.) 523. This was a 
case of systematic and periodical operations by an owner. 

Holt v. F.C. of T. (1929), 2 A.L.J. 68. Here the appellant was 
a horse trainer. 

Vandenberg v. C. of T. (1933) 2 A.T.D. 343, where the tax- 
payer was a bookmaker. 

Although it is by no means an exhaustive test, it is significant 
that in all the above cases the taxpayer was an owner, a bookmaker 
or a trainer. 

The position of the ordinary successful punter, assuming he 
exists, is very peculiar. Supposing an examination of his affairs 
discloses a considerable increase in his net assets over a period, the 
increase being far in excess of his income as disclosed in his 
returns, and that he receives default assessments in respect of the 
difference. The onus is cast on him of establishing that the default 
assessments are wrong. He alleges that the surplus was obtained 
from racecourse winnings. If he produces accurate records of all 
these winnings, this will be considered strong evidence that he is 
carrying on a business and is therefore assessable on the profits. If he 
cannot produce such records, how can he satisfy the Court that the 
surplus represents winnings, and so establish that the default assess- 
ment is wrong? In Trautwein’s case, the taxpayer tried to over- 
come this difficulty by picking out very large winning bets, the 
existence of which could be proved by independent witnesses. This 
lailed because the judge held that even if these winnings were 
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proved, the taxpayer had not established the fact that he had no 
made any losses during the same period. 

I regret that the above answer is so unsatisfactory. Its only 
value is to add another reason why bookkeepers should know 
enough about “sums” to refrain from betting. 


Assessment of Beneficiaries of Trust Estates 
By C. S. Eppes, A.F.1.A. 


By some wonderfully weird process of reasoning, the Taxation 
Department in Sydney claims that the same moneys can be in the 
hands of two different persons at one and the same time. 

The following simplified statement of facts illustrates the Depart- 
mental methods: 


By the will of “X,” his trustees were directed— 
(a) To pay out of the income of the estate an annuity of 
£1,000 to his sister, “A,” and 
(b) subject to such annuity, to pay the income of his estate 
to his widow, “B,” during her life, and after her death to 
divide his estate equally between his two sons. 
During the year of income, the income of the estate consisted of— 
Mortgage interest .. ie 
ee a 


WD vu 40) 04. 4a de ae 0 


which income was entirely distributed by the trustees. 

As the annuity is charged on the whole income of the estate, it is 
reasonable to assume that it was paid ratably out of the income 
from each source. 

The annuity in the particular income year represents one-fourth 
of the income of the estate, so that the annuitant received— 

One-fourth of mortgage interest .. £200 
One-fourth of dividends .. .. .. 800 


SO Si ds kc ds ee we oe 


leaving the balance of income available for the life tenant, consist- 
ing of— 

Mortgage interest .. .. .. .. £600 

ED is 4a. wes a ce de we 


EE sit. 64 ee bb. oe oe pe 


For Commonwealth income tax purposes the assessable income 
of “A” and “B” derived from the estate are respectively assesse¢ 
as above. 
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But when the Department—the same Department—comes to 
assess for purposes of New South Wales State income tax, it says, 
in effect, that the annuitant, “A,” did not receive £200 of the mort- 
gage interest, but only £160; also that “A” received only £640 of 
the dividends, and not £800; and that the difference of £40 interest 
and £160 dividends was received by the life tenant, “B”; and 
further, that the total difference of £200 has been made up to 
“A” by the trustees out of capital, notwithstanding the fact that 
“A” is not entitled to receive any capital. 

This extraordinary position is explained as being due to the 
additional fact not previously mentioned herein that, during the 
year of income, the trustees received £1,000 on the sale by them 
of rights to take up shares in companies, which amount they must 
hold as capital, neither the annuitant nor the life tenant being 
entitled to any part thereof, but which, for New South Wales 
income tax purposes, forms part of “the net income of the trust 
estate.” 

The Departmental method of dealing with the net income of the 
estate for State income tax purposes is as under: 

Sale of 
Interest Dividends Rights Total 
Netincome . .. .. £800 £3,200 £1,000 £5,000 
Annuitant . .. .. 160 640 200 1,000 








Life tenant .. .. £640 £2,560 £800 £4,000 








It will be noted that both the annuitant and the life tenant are 
assessed on a portion of the capital receipt of £1,000 by the trustees, 
although neither is entitled to any part thereof, while the life 
tenant gains rebate of tax on £160 dividends at the expense of the 
annuitant. 


Taxation Editor's Note 
Mr. Eddes has dealt lucidly with a very difficult subject, and 
the views of readers on this problem would be appreciated. 
Supposing, further, that there were two annuitants instead of 
one—one entitled to £1,000 and the other to £3,000. What would 
the New South Wales Commissioner do in those circumstances, 
that is, with regard to the amount received on the sale of rights? 


Liability to Income Tax on Interest on 
Money Raised by Debentures 


sy R. S. TURNER, A.1.C.A. 
II 


_In a previous article on this subject, a company’s liability to 
income tax on certain interest paid to absentees on money raised 
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by debentures was discussed. It is now proposed to consider the 
liability of absentees to tax on debenture interest paid to them, 
Little difficulty is encountered in determining the liability of ay 
Australian resident to tax on such interest under the law of the 
Commonwealth or his State. It seems well established that if the 
Legislature chooses to impose a tax on income derived by a 
resident from sources outside the Commonwealth—or his State 
—the Act authorising the impost is valid. 

In 1930, when the Commonwealth Parliament decided to ley 
income tax on ex-Australian income derived by residents of 
Australia—with certain exceptions—the validity of certain pro- 
visions of the Income Tax Assessment Act, 1922-30, was freely 
discussed, and hundreds of objections to Federal assessments 
were lodged on the ground that the Commonwealth had no power 
to levy tax on ex-Australian income. In 1933, an Appeal to the 
High Court was made by the Trustees, Executors & Agency Co, 
Ltd. (as administrators of the Estate of George T. Bell)—2 
A.T.D. 330—against a Federal Estate Duty assessment which 
included in the dutiable estate property outside Australia which 
was the subject of a gift inter vivos by a person domiciled in 
Australia within one year of his death. The High Court upheld 
the assessment, and in a very illuminating judgment, Evatt J. 
dealt at length with the subject of extra-territoriality. It was 
suggested at the time that the learned Judge did so partly to 
obviate any unsuccessful and unnecessary appeal to the High 
Court on the validity of provisions levying Federal Income Tax 
on ex-Australian income in assessments of Australian residents, 

The position regarding the assessment of income derived by 
absentees is, of course, different. It is often stated that, so far 
as income tax is concerned, Parliament can only tax an absentee 
on income derived from sources within its territorial limits. 
However, it is probable that after the word “derived” there should 
be inserted “or deemed to be derived.” And yet, where income 
which, according to other rules of law, would have its source in 
one country, is deemed to be derived in another country, it seems 
clear that there must be a definite territorial connection between 
the circumstances surrounding the derivation of the income and 
the country seeking to impose the tax, if the taxing enactment is 
valid. 

The liability of absentees to Federal tax on debenture interest 
will be discussed firstly in the light of the provisions of the Income 
Tax Assessment Act 1922-34, and subsequently under the 1936 
Act. Section 13 (1) of the former Act provided: 

Subject to the provisions of this Act, income tax shall be levied and paid 
for each financial year upon the taxable income derived directly or i 
directly— 

(a) 

(b) by every absentee—from sources in Australia, during the period of 
twelve months ending on the thirtieth day of June preceding the financial 
year for which the tax is payable. 
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In Section 4 of the Act “taxable income” is exhaustively 
defined as “the amount of income remaining after all deductions 
allowed by this Act have been made.” 

Section 23 (1) provides that “in calculating the taxable income 
of a taxpayer the total assessable income derived by the taxpayer 
shall be taken as a basis, and from it there shall be deducted” 
various items therein set out. 

“Assessable income” is exhaustively defined in Section 4 as: 

“In the case of an absentee—the gross income derived from sources in 
Australia, which is not exempt from income tax.” 

It would appear that the conclusion to be reached from the 
provisions abovementioned is that income which is not derived 
from sources in Australia is excluded from consideration in 
computing the tax liability of an absentee. But is this conclusion 
affected by the provisions of Section 16 (b) (iii), namely, 

16. The assessable income of any person shall include— 

(b) in the case of a member, shareholder, depositor or debenture-holder 

of a company— 

(iii) interest credited or paid to any depositor or debenture-holder 

of a company? 

This is certainly a very wide provision, but its application must 
be limited to cases within the competence of the Commonwealth 
Parliament. The High Court has held that as a rule of construc- 
tion it should be assumed prima facie that the legislature did not 
intend to attempt to meddle with matters wholly outside its 
territorial limits, or to impose a tax upon transactions in respect 
of property which is not either actually or potentially within 
these limits. See Hughes v. Munro (9 C.L.R. 289, Griffith C.J. 
at 293-4). 

In Morgan v. White (15 C.L.R. 1), it was held that the rule 
of construction to be adopted was that words of apparently 
general application in a statute are taken to have been intended 
by the legislature to have only territorial operation. 

It is said that the case is literally within the words of the statute, and so, 
no doubt, it is. But does it follow that, because a case is literally within 
the words of a statute of any country, therefore it is within the jurisdiction 
of the courts of that country? Certainly not. 

And again: 

. in the case of the statute of a self-governing part of the Empire, the 
construction which limits general words to a territorial application rests 
on the further ground that the result of the wider construction would be 
that the statute exceeded the powers of the legislature which had passed it. 
This appears from the judgment of the Judicial Committee in MacLeod’s 
case, 1891. A.C. 455. (Per Barton J. 15 C.L.R. at pp. 4-5). 

In order to visualise more clearly the difficulties which may 
arise in determining the liability of an absentee under the Federal 
lw, it will prove advantageous to consider the facts of a case 
which was recently decided by the Board of Review. A, an 
absentee company, incorporated in Great Britain, where its 
central management and control were located, invested certain 
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moneys in debenture stock issued by B, a public utility company 
incorporated in Great Britain, but carrying on business in Aus. 
tralia, where it was controlled. B was a “resident of Australiq” 
for Federal Income Tax purposes, but it had a London Register 
of Debenture Stockholders, and it was on this register that A’s 
name was inscribed. The debenture issue was raised in London, 
and the borrowed moneys were repayable in London, where the 
interest also was payable. The moneys borrowed by B were 
secured by way of a floating charge on its undertaking in Aus. 
tralia. The debt due by B to A was a specialty debt, being due 
under a debenture trust deed which was kept in London by a 
company which had been appointed trustee for the debenture. 
stockholders. Further undisputed facts, which are probably 
irrelevant, are that A, though an absentee, carried on business jn 
Australia by branches: and that the funds used by B to pay the 
debenture interest represented principally, if not entirely, income 
derived by it from Australian sources. 

The arguments before the Board can perhaps be summarised 
as follows. For the taxpayer: 

(1) The Act levies tax on taxable income derived by an 
absentee from sources in Australia onlv. 

(2) The interest derived by A from the debenture stock 
issued by B was derived from a source in Great Britain because 

(i) the debt of B for principal and interest was due under 

the Trust Deed kept in London, and being a specialty debt, 
the interest is derived from a source situated where the 
specialty is kept. (Commissioner of Stamps v. Hope 
(1891 A.C. 476); Toronto General Trust Corporation ». 
The King (1919 A.C. 679); Commissioner of Taxes for 
New South Wales v. Jennings (19 N.S.W. L.R. 193), 
and Ivey v. Commissioner of Taxes for New South Wales 
(3 S.R. 184). 

(3) The position is unaffected by the provision in Section 4 
of the Federal Act that “ ‘income’ includes interest upon money 
secured by mortgage of any property in Australia”—and that 
“ ‘mortgage’ includes any charge, lien or encumbrance to secure 
the repayment of money upon which interest is payable.” The 
Act nowhere provides that “assessable income” or “taxable 
income” includes such interest, and if the definition were 
““ncome’ includes interest upon money secured in any way 
whatsoever, or derived from sources in Australia or elsewhere, 
it would merely be axiomatic, and would not affect any liability 
to tax. In other words, “income” includes any interest on money. 

A link which the legislature has not provided in Section 4 of 
elsewhere is necessary to connect this interest, or this income, 
with Australia. For the Crown’s claim to be well founded, 
there should be a clause such as “Interest upon money secured 
by mortgage of any property in Australia shall be deemed to bt 
derived from a source in Australia.” 
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(4) Section 16 (b) (iii) is a provision capable of a very wide 
construction, and would extend to a company not resident in 
Australia, nor having property in Australia nor carrying on 
business in Australia, and to a debenture holder similarly situated. 
Clearly such a wide application of this provision would be beyond 
the taxing powers of the Commonwealth, but, by reason of 
Section 15A of the Acts Interpretation Act, 1930, the section, 
though invalid if construed in its widest application, may never- 
theless be valid if it can be read down and applied to certain cases 
where the Commonwealth would have jurisdiction. Section 16 
(b) (iii) can have a restricted construction, and apply to absentee 
/ Aad holders, provided that the interest arises from a source 
in Australia. 

(5) The debenture interest received by A is in no sense 
derived, or deemed by the Act to be derived, from a source in 
Australia, and therefore is not subject to Federal tax in the 
assessment of an absentee. 

(6) The circumstances connected with Company B’s issue of 
debenture stock are almost identical with those relating to the 
issue of the Colonial Gas Association Ltd. as they were set out 
in the Federal Income Tax appeal of that company (2 A.T.D. 
457). In the course of his judgment in that appeal, Dixon J. said 
(at page 459) : 

the source of the interest paid by the company in respect of the 
debentures in question may be said to be a transaction or security outside 
Australia. 

Again, at page 463, the learned judge expressed the opinion 
that invalidity on territorial grounds had been avoided in the 
1922-31 Federal Act because Section 20 (2) imposed on the 
company paying interest to absentee debentureholders a primary 
liability to the Crown with a right to deduction from the interest 
payment. This view must be interpreted as meaning that any 
attempt to levy tax directly.on absentees in respect of interest 
paid outside Australia on debentures issued under an ex-Aus- 
tralian contract would be ultra vires. (The dicta of Dixon J. 
referred to has been discussed in the first part of this article, 
which appeared in the April issue of this journal.) 

For the Commissioner : 

(a) Section 4 provides that “income” includes interest upon 
money secured by mortgage of any property in Australia. In 
order to give this provision any meaning, “income” must be 
interpreted as “income derived from sources in Australia.” 

_ (b) “Assessable income” is defined in Section 4 as meaning, 
in the case of an absentee, the gross income derived from sources 
in Australia. 

(c) Section 16 (b) (iii) provides that the assessable income 
of a debenture-holder shall include interest credited or paid to 
him by a company. 

c 





274 THE AUSTRALIAN ACCOUNTANT MAY 


(d) Section 23 (1) enacts that in calculating the taxable 
income, a taxpayer’s total assessable income shall be taken as a 
basis. 

(e) Section 13 (1) provides that income tax shall be levied 
on the taxable income derived by an absentee from sources in 
Australia. 

(f) The majority of the High Court, in Broken Hill South 
Lid. v. Commissioner of Taxation for New South Wales (| 
A.L.T.R. 106) upheld as within the territorial competence of the 
New South Wales Legislature, provisions of the Income Tax 
(Management) Acts which purported to levy tax on interest, 
paid to a foreign company carrying on business in New South 
Wales, on debentures issued and held outside that State, the 
debenture moneys being partly secured on real property in that 
State. In that case, the interest was payable, and the principal 
had been borrowed, and was repayable, outside New South Wales. 
The High Court’s decision is applicable to the facts of the present 
appeal. 


The Board of Review decided in favour of the Commissioner. 
The members considered the Broken Hill South decision to be 
apposite, and in their reasons, they quoted extracts from the 
judgments. It is thought that the summary of the arguments for 
and against the assessment will illustrate the difficulty of reaching 
a decision as to the liability of the debenture-holder. On the one 
hand we appear to have a High Court Judge’s statement in a 
Federal appeal that a direct liability on the absentee would be 
ultra vires. On the other hand, a High Court decision in a State 
appeal is cited as definitely determining the issue in favour of 
the Crown. 

The facts and decision in the Broken Hill South Ltd. appeal 
are germane to our subject, and it will be of assistance if the 
effect of the decision is considered at this stage. The B.A.L.M. 
Company, a Victorian company, was registered in New South 
Wales as a foreign company and carried on business there and 
elsewhere. Some of the assets of the company were situated out- 
side New South Wales. The company borrowed money outside 
New South Wales on a debenture issue. The debentures carried 
interest and contained clauses charging the property of the com- 
pany with payment, such charge, except in regard to certain real 
and personal property specified in a trust deed, being a floating 
charge. Under the debentures the holders were entitled to the 
benefit of the trust deed. The trust deed contained a covenant 
with the trustee (a company incorporated in England) to pay the 
debenture-holders the principal and interest secured by the deber- 
ture. It specifically charged with such payment certain real 
property in New South Wales and certain shares in a company 
incorporated in South Australia and constituted a floating charge 
over the general assets of the company. A mortgage registered 
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under the Real Property Act 1900 (N.S.W.) was given over the 
real property to the trustee company. The mortgage contained 
a covenant to pay principal and interest to the trustee company, 
the amount secured being stated to be the same as that secured 
by the debentures. 

‘The appellant was the public officer of a Victorian company, 
registered in New South Wales as a foreign company and partly 
carrying on business there. This company held some of the 
debentures in Victoria, where the interest was paid. 

For the years ending June 30, 1925, and June 30, 1928, the 
respondent assessed the appellant for income tax on part of the 
interest received in respect of the debentures. 

The appeals were against assessments, one of which was made 
under the Income Tax (Management) Act 1912, and one under 
the 1928 Act. In the 1912 Act, Section 4 provided that 

“Income” means income derived from any source in the State, and interest 
upon money secured by the mortgage of any property in the State shall be 
deemed to be derived from a source in the State. 

Section 10 (g) read: 

Nothing in this Act shall apply to income earned from sources outside 
the State. 

Under the 1928 Act, Section 4 provided: 

“Income” means income derived or deemed to be derived directly or 
indirectly from any source in the State or in respect of which tax is other- 
wise expressly made payable under this Act and includes interest upon 
money secured by the mortgage of any property in the State. 

The Commissioner assessed Broken Hill South Ltd. in respect 
of part of the interest paid to it by the B.A.L.M. Co. in each year, 
being the amount which was proportionate to the value of the 
assets of the B.A.L.M. Co. situated in New South Wales com- 
pared with that company’s total assets. The taxpayer objected to 
the assessments, claiming that no part of the interest was subject 
to tax, and that any provisions of the New South Wales Acts 
which purported to render the interest liable to tax were ultra 
vires. The Full Supreme Court, however, held that the legisla- 
tion was within the territorial competence of the State, and that 
the whole of the interest, not merely that part assessed by the 
Commissioner, was liable to tax, because the source of the interest 
was the covenant contained in the mortgage of real property in 
New South Wales. 

The company appealed to the High Court against this decision. 
The High Court, Rich J. dissenting, dismissed the appeals, but 
disagreed with the view of the Supreme Court that the covenant 
in the mortgage was the source of the interest. The judgments, 
particularly those of Latham C.J. and Dixon J., are very illumi- 
nating, and indicate that in arriving at their decision, the majority 
reached the following conclusions: 

1. The mortgage interest was not income derived from a 
source in New South Wales. 
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2. The Acts imposed a tax upon interest upon money secured 
by mortgage of property in New South Wales, whether or not 
the interest was derived from a New South Wales source. 

3. The fundamental question was whether the fact that the 
money was so secured in itself constituted a sufficient territorial 
connection with New South Wales to entitle Parliament to legis. 
late so as to impose a tax upon persons who receive the interest, 
and to impose that tax in respect of the whole amount of that 
interest. 

These conclusions appear in the judgment of the Chief Justice 
(at 1 A.L.T.R. pp. 113-4), who expressed his opinion (at p. 117) 
that “though this was perhaps an extreme case, this provision does 
relate to a matter which has a real connection with New South 
Wales, and that it is not invalid.” 

In applying the decision in the Broken Hill South case to the 
problem referred to the Board of Review as to the liability of an 
absentee debenture-holder to Federal Income Tax, it is considered 
that the following salient points emerge: 


(a) Support is given by the decision to the claim of Company A 
that the source of the interest paid by Company B is 
outside Australia, i.e., in London. 

(b) The High Court decision is a direct authority supporting 
the Commissioner’s right to levy tax only if the Federal 
Act imposes a tax on interest on money secured by mort- 
gage of property in Australia. 

A comparison of the relevant Federal and New South Wales 
provisions will probably assist in the consideration of the issue 
raised in point (b) above. Section 4 of the 1922-34 Act provided: 

“Income” includes interest upon money secured by mortgage of any 
property in Australia. 

Section 13 levied tax on the taxable income derived directly or 
indirectly by every absentee from sources in Australia. 

In the 1912 New South Wales Act, Section 4 provided: 

Interest upon money secured by the mortgage of any property in the State 
shall be deemed to be derived from a source in the State. 

In the 1928 Act of that State, the provision is expressed in 
different language, but apparently the High Court has considered 
the effect to be unchanged. 

“Income” means income derived or deemed to be derived directly or 
indirectly from any source in the State or in respect of which tax is other- 


wise expressly made payable under this Act and includes interest upon 
money secured by the mortgage of any property in the State. 


The State provisions are, superficially at least, far more definite 
than the Federal clause, and, to revert to point (b) above, it is 
submitted that the Broken Hill South decision can only be cot- 
sidered an authority in cases under the former Federal Act if 
the word “income” defined in Section 4 of that Act is to & 
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interpreted as meaning “income derived from sources in Aus- 
tralia,” because only in these circumstances will the Federal 
provision have an effect similar to the New South Wales clauses. 
It may be the view of the Board of Review that the word “income” 
as used in the Federal provision should be so interpreted, and in 
any event, this appears to be the effect of the Board’s decision. 
The matter may perhaps rest there for some years, because of an 
amendment to the Federal law which resulted from the passing 
of the 1936 Act. 

Section 25 (2) of the Federal Income Tax Assessment Act, 
1936, provides : 

Interest (except interest paid outside Australia to a non-resident on 
debentures issued outside Australia by a company) upon money secured by 
mortgage of any property in Australia shall be deemed to be derived from 
a source in Australia. 

The parenthetical clause has done much to remove the doubts 
and anomalies which were considered to exist under the previous 
Act. It can probably be said that in at least ninety per cent. of the 
cases in which absentees or non-residents have paid Federal tax 
on interest paid by companies carrying on business in Australia, 
the interest has been paid outside Australia on debentures issued 
outside Australia. In the past, most of the investors who objected 
to the operation of the Federal provisions discussed in this article 
were residents of Great Britain. Probably very few of these 
will be liable to Federal tax now, and the greater number of 
non-residents not exempted from liability under Section 25 (2) 
will perhaps be found in the small band of New Zealanders who 
invest in Australian debenture issues. 
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Money Paid under Mistake of Law — Important 
High Court Judgment 


By H. R. Irvine, F.F.1.A., A.c.1.S. (Eng.) 
(Sales Tax Consultant) 


All taxation measures of the Commonwealth and of each of the 
States necessarily contain provisions of a penal nature in order to 
ensure the protection of the revenue, and also with the objective 
of providing a deterrent to possible delinquent taxpayers. These 
penalties are, generally speaking, well-known, but a recent dictum 
of the High Court of Australia has now shown that taxpayers 
may penalise themselves by a too-ready acquiescence to the demands 
of the Commissioner for payment of taxes which may not be 
legally payable. This judgment was given on 14th February last 
when the Full High Court (in Werrin v. Commonwealth of Aus- 
tralia and Commissioner of Taxation) upheld the legal precept that 
money paid under a mistake of law cannot be refunded, and also 
decided that Section 12A of the Sales Tax Procedure Act was a 
valid enactment of the Commonwealth Parliament. 

The decision was the outcome of the Commissioner’s ruling 
that the Sales Tax Assessment Acts did not distinguish between 
new and secondhand goods, and that such goods were, therefore, 
subject to sales tax when sold by a registered person (or, since 
5th October, 1932, by a person required to be registered), unless 
evidence could be produced by that person that tax had previously 
been paid in respect of those secondhand goods, either by him or 
by some other person who had passed on the tax to him. 

The Commissioner’s ruling was based on Sections 3 and 4 of 
Sales Tax Assessment Act (No. 2) 1930-1934 (dealing with goods 
manufactured in Australia and sold by a purchaser from the manu- 
facturer) as under :— 

3. Subject to, and in accordance with, the provisions of this Act the 
sales tax imposed by the Sales Tax Act (No. 2) 1930 shall be levied and 
paid upon the sale value of goods manufactured in Australia, either before 
or after the commencement of this Act, and sold on or after the first day 
cof August, One thousand nine hundred and thirty, by a taxpayer who 
purchased them from the manufacturer. 

4. (1) For the purposes of this Act, the sale value of goods which are 
sold on or after the first day of August, One thousand nine hundred and 
thirty, shall be the amount for which those goods are sold by a registered 
person, or a person required to be registered, who purchased the goods from 
the manufacturer thereof, to an unregistered person or to a registered person 
who has not quoted his certificate in respect of that purchase. 

Provided that where goods are sold by retail by a registered person who 
has quoted his certificate when purchasing the goods the sale value of the 
goods shall be the amount which would be the fair market value of those 
goods if sold by him by wholesale... . 

Sales Tax Assessment Act (No. 3) 1930-1934 (dealing with 
goods manufactured in Australia and sold by a person not being 
either the manufacturer or a purchaser from the manufacturer), 
and Sales Tax Assessment Acts Nos. 6 and 7 relating to goods 
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imported and sold (Act No. 6) by the importer or (Act No. 7) 
by a person other than the importer, each contain similar provisions 
to the above. 

The Commissioner’s interpretation of the law was partially 
upheld by Harvey C.J. in Equity in New South Wales (/n re Searls’ 
Limited 49 N.S.W. W.N. 195), when it was decided that the 
liquidator of that company was liable for payment of sales tax 
in respect of the sale of (secondhand) “assets,” such as office 
furniture. 

In many cases taxpayers refused to pay the tax demanded by the 
Department, and in others they withheld payment pending a 
clarification of the issue. The question eventually came before 
the High Court, which decided, on 13th December, 1934, that 
secondhand goods were not subject to sales tax (Deputy Commis- 
sioner of Taxation (S.A.) v. Ellis & Clarke Ltd., 52 C.L.R. 85). 
In his judgment in that case, Dixon J. stated “the exact words (in 
Sections 3 and 4 of the Sales Tax Assessment Acts) appear to 
apply .. . . but that the general words of those sections should not 
be treated as applying.” 

As a result of the Ellis & Clarke judgment, the Department was 
inundated with claims for refund, but these were refused by the 
Commissioner on the ground that money paid under a mistake 
of law could not be refunded. At the same time, he announced that 
it was not proposed to take action to recover the tax in those cases 
in which taxpayers had refused to pay or had withheld payment! 
The Commissioner’s decision, naturally, aroused a storm of indig- 
nation and protest, as it was certainly no encouragement to tax- 
payers to co-operate with the administration in seeking official 
advice in doubtful cases as to whether or not tax is payable. In 
order to place all taxpayers on a similar footing, it was obviously 
the duty of the Government to make refunds to all taxpayers who 
had paid the tax in accordance with the Commissioner’s mistaken 
interpretation of the law; or, alternatively, to amend the Act by 
bringing “secondhand goods” within its scope. This later course 
could have been achieved by amending the definition of “goods” 
to include (retrospectively) “goods which have gone into use or 
consumption.” 

But the Government upheld the Commissioner’s attitude by an 
amendment to Section 12A of the Sales Tax Procedure Act, 1934 
(operative as from 11th April, 1935), as under: 


12A. (1) Notwithstanding the provisions of any Sales Tax Assessment 

Act (other than provisions relating to objections and appeals) or of any 

regulations made under any such Act where any person has paid any amount 

either as sales tax or for sales tax in respect of any goods, by reason of any 
transaction, act or operation effected or done in relation to those goods, that 
person shall not be entitled to any refund of that amount— 

(a) if the amount was paid prior to the thirteenth day of December, One 
thousand nine hundred and thirty-four—upon any ground to the effect, 
expressly or impliedly, that those goods had gone into use or consumption 
in Australia prior to that transaction, act or operation; or 





280 THE AUSTRALIAN ACCOUNTANT MAY 


(b) if the amount was paid either before or after that date—upon a prescribed 
ground as defined in this section, unless that person finally succeeds jn 
an action, upon that ground, brought, in pursuance of this section, for 
the recovery of that amount; 

Provided that where any person has paid any amount either as sales tax 
or for sales tax by reason of the sale of any goods which, prior to that sale, 
had gone into use or consumption in Australia and the Commissioner, upon 
the production of such evidence (other than, or additional to, the statement, 
whether by statutory declaration or otherwise, of that person) as the 
Commissioner considers sufficient, is satisfied— 

(a) that the amount was paid within one month after the close of the month 
in which the sale took place or within such further time as had been 
allowed by or under the authority of the Commissioner upon a request 
made by or on behalf of that person during that first mentioned month; 
and 

(b) that the amount has not been passed on by that person to the purchaser 
of the goods in the total sum paid by the purchaser to the vendor in 
respect of the sale, 

the Commissioner may refund to that person the amount so paid by him. 

(2) Where any amount has been or is paid as specified in the last preceding 
sub-section by any person, and that person has paid or pays the amount 
under protest, as provided in the next succeeding sub-section, upon a 
prescribed ground as defined in this section, that person may, within 
six months after the date on which the amount was paid, bring 
an action upon that ground against the Commonwealth, in any Commonwealth 
or State Court of competent jurisdiction, for the recovery of the amount 
so paid. 

(3) A person shall not be deemed to have paid any amount under protest 
in pursuance of this section unless, at the time of the payment, that person 
has lodged or lodges, at the office at which the payment is made, a statement 
in writing bearing the endorsement “Paid under protest,” and stating the 
prescribed ground upon which the protest is made. 

(4) For the purposes of this section— 

“goods” includes : 

(a) commodities; and 

(b) goods or commodities which have gone into use or consumption in 
Australia; 

“prescribed ground” means: 

(a) in relation to any amount paid by a person either as sales tax or for 
sales tax payable under the Sales Tax Assessment Act (No. 1) 1930 
or that Act as amended from time to time—any ground to the effect, 
expressly or impliedly, that the goods in respect of which the amount 
was paid were not, within the meaning of that Act, or of that Act as 
amended from time to time, goods manufactured in Australia by that 
person; and 

(b) in relation to any amount paid by a person either as sales tax or for 
sales tax payable under any other Act relating to the imposition, assess- 
ment and collection of tax upon the sale value of goods manufactured 
in Australia—any ground to the effect, expressly or impliedly, that the 
goods in respect of which the amount was paid were not, within the 
meaning of that Act, goods manufactured in Australia; 

“sale” includes a lease of goods under a hire purchase agreement. 

In introducing this amendment into Parliament the then Acting 
Treasurer (the Hon. R. G. Casey) stated: 

The main purpose of the amending legislation is to retain sales tax paid 
on secondhand goods up to the date of the High Court judgment, and to 
exempt secondhand goods in future as from the date of the High Court 
judgment. The principal reasons that have actuated the Government im 
arriving at the decision to take this action are first, that the imposition of 
sales tax on secondhand goods was intended by all governments since the 
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inception of the sales tax; secondly that this was widely known and under- 
stood by the trading community, and, thirdly, that the amounts paid in this 
connection are so considerable that the Commonwealth finances would be 
seriously dislocated if refunds were made. 

Mr. Casey stated quite frankly in Parliament that there was 
considerable doubt as to the ability of taxpayers to convince the 
Commissioner, by evidence other than their own statements, even 
if they were sworn statements, that they had not passed on the 
sales tax during the period when they were what was called 
“current taxpayers”—that is, the period when they paid their sales 
tax from month to month. Subsequent experience proved that 
the Treasurer’s forebodings were correct, for the Department 
even took the view that the tax was passed on to purchasers if the 
goods in respect of which the tax was paid were sold at a profit! 

In view of the considerable amount of money involved (stated 
by Mr. Casey to be £250,000), and also because of the large 
number of taxpayers affected, it was arranged for a special case 
to be submitted for the opinion of the High Court, as to whether 
or not money paid as or for sales tax under a mistake of law could 
be recovered, and also as to whether or not Section 12A of the 
Sales Tax Procedure Act 1934-36 was a valid enactment of the 
Commonwealth Parliament. 

Briefly, the facts of the case were that James Werrin, on 15th 
September, 1931, sold certain secondhand goods to a company 
which had been formed to take over his business, and the Commis- 
sioner claimed that he was liable to pay sales tax on the trans- 
action. Although the plaintiff contended that the transaction was 
not a sale within the meaning of the Act and that he was, therefore, 
not liable to pay, he ultimately, though with reluctance, paid the 
amount demanded. At the time when the claim was made and 
when the Commissioner required payment, it was believed by the 
Commissioner that sales tax was payable in respect of the sale 
value of secondhand goods, and the plaintiff did not object to pay 
on the ground that the goods were secondhand goods. Later, the 
High Court decided (in Ellis & Clarke, 52 C.L.R. 85) that sales 
tax was not payable in respect of secondhand goods. The plaintiff 
contended that he paid under compulsion and that he was entitled 
to recover the money paid in an action for money had and received, 
but the Commissioner defended the action on the ground that the 
payment was a voluntary one, made under a mistake of law but 
not of fact, and that Section 12A of the Sales Tax Procedure Act 
1935, in any event, provided an answer to the plaintiff’s claim. 

The case was heard in Sydney on 7th, 8th and 9th December, 
1937. The reserved judgment was not delivered until 10th 
February, 1938, and, in view of the importance of the case, the 
following extracts are quoted: 


Latham CJ: 


The general rule as stated in Leake on Contracts, 6th Ed., p. 63, is that 
money paid voluntarily, that is to say, without compulsion or extortion or 
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undue influence and with a knowledge of all the facts cannot be recovered 
although paid without any consideration. In this case there was no force 
or fraud or fear, or duress of goods or of person. There was not even, 
threat of ordinary legal proceedings to recover the amount alleged to fp 
due, though if there had been a threat of such proceedings I do not think that 
it would have affected the matter... . 

The principle appears to me to be quite clear that if a person, instead 
of contesting a claim, elects to pay money in order to discharge it, he cannot 
thereafter, because he finds out that he might have successfully contested the 
claim, recover the money which he so paid merely on the ground that he 
made a mistake of law. . 

The validity of this section (Section 12A of the Sales Tax Procedure 
Act) has been challenged but as in my opinion the case can be decided upon 
general principles of law I do not think it necessary to consider this 
question. 


Rich J.: 

Even if it be assumed that the payment made on account of sales tax which 
the plaintiff seeks in this action to recover would in point ot law form a debt 
due by the Crown to the plaintiff, as a taxpayer who had mistakenly complied 
with an unjustifiable demand for tax, it yet appears to me that the action 
must fail on the ground that it is barred by Sec. 12A of the Sales Tax 
Procedure Act 1934-1935. 

The assumption I have mentioned is perhaps a large one, but as I see no 
reason to doubt either the interpretation or the validity of Sec. 12A and as 
that section on its face appears to have been passed to meet the very case, 
I prefer to decide the case on that ground. Section 12A was passed after 
the decision in Federal Commissioner v. Ellis & Clarke Ltd. (1934) 52 CLR 
85 in order to deal with the consequences of the decision. The court had 
declared that no sales tax was payable under the various Sales Tax Assess- 
ments Acts in respect of sales of goods which had previously gone into use 
or consumption, i.e., secondhand goods. The judgment was delivered on 
the 13th December, 1934. Section 12A enacts that where any person has 
paid any amount as or for sales tax in respect of any goods he shall not 
be entitled to any refund of the amount upon the ground that the goods 
have gone into use and consumption if the amount was paid before the 
13th December, 1934. The payment sued for in the present case was made 
before that date. There is a proviso to the section within which the facts 
of this case do not fall. It is, therefore, unnecessary to mention it further. 
As to the interpretation of Section 12A, I can see nothing to justify the 
view that it does not apply to the present case. The words “shall not be 
entitled to any refund of that amount” are not words of art but they seem 
to me clearly to cover any right to repayment of the tax. The remaining 
words of the section are quite unambiguous. As to the validity of the section, 
I should have thought it was clearly within the competence of the Federal 
Parliament to say that a sum of money erroneously collected under a Tax 
Act by administrative officers acting in good faith should be retained. There 
may be obligations or liabilities resulting in a money claim which have a 
constitutional basis, but if there be such this is not one of them.... 

In my opinion the question in the special case should be answered in the 
negative. 


Starke J.: 


In my opinion the amount claimed by the plaintiff falls precisely within 
the terms of the section (Section 12A of the Sales Tax Procedure Act) 
and is not recoverable if the section be valid. But the plaintiff insists that 
the section is beyond the power conferred upon Parliament by the Cor- 
stitution. The Parliament has plenary powers to make laws for the peace, 
order and good government of the Commonwealth with respect to taxation, 
but so as not to discriminate between States or parts of States and with 
respect to matters incidental to the execution of any powers vested by the 
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Constitution in the Parliament. It is argued that the provision above set 
forth is not a law with respect to taxation or incidental thereto, but a mere 
confiscation of the moneys of the subjects in respect of which the Parliament 
cannot give to the Commonwealth immunity from suit. Constitution SS. 51 
(xxxi) and 75. The prompt collection of revenue is of the utmost public 
importance both for the performance of the functions of government and 
the meeting of public liabilities. It would upset public finance unless some 
safeguards were provided against mistakes in assessment or the illegal 
exaction and collection of taxes. Generally a system is provided for the 
correction of such errors by appeal and so forth. It may be found in a 
Board of Review and an appeal to a court, as in the present case. Cf. Sales 
Tax Assessment Act 1930-1935, No. 1, Part VII. But Parliament is not 
so confined; its power is plenary. Public mischief might easily result if 
taxpayers, on some legal decision, which they might themselves have 
obtained if sufficiently alert, were allowed to reclaim taxes paid by them. 
It might be necessary, as in the present case, where apparently large sums 
of money were involved, to safeguard revenue that had been paid and 
collected and protect it in the manner prescribed by S. 12A, and of that 
Parliament alone can judge. 

But the provision, if not a tax, is in my judgment clearly a law with 
respect to taxation and within the competence of Parliament. In the view 
I take it is umnecessary to consider whether the argument on the part of 
the Commonwealth that a tax voluntarily paid cannot be recovered back 
is right or not. 


Dixon J.: 

Sec. 12A of the Sales Tax Procedure Act 1934-1935 provides, in effect, 
that no one shall be entitled to a refund of payments made as sales tax 
on the ground that the goods had gone into use or consumption in Australia 
before the transaction, act or operation by reason of wilich the payments 
were made for sales tax, if the payments were made before 13th December, 
1934. 

As a matter of interpretation I think this provision applies, although the 
taxpayer seeking to recover the tax that he has mistakenly paid on second- 
hand goods, is able to go further than the mere fact that the goods had gone 
into use or consumption in Australia and can show, in addition, circumstances 
which in a transaction between subject and subject would disentitle the payee 
to retain money paid under a mistake on the part of the payer as to the 
existence of a liability to pay. 

The provision is framed upon the assumption that the mere payment of 
money as and for sales tax when no tax is in truth payable would or might, 
apart from statutory enactment, entitle the person paying it to have it 
refunded to him by the Commonwealth. In the view I take of this case 
it is unnecessary to consider the correctness of the assumption. For, in 
my opinion, section 12A intends to extinguish any right which the plaintiff 
might otherwise have to repayment and he, therefore, cannot recover unless 
the provision is invalid; and I think that it is clearly valid. 

Probably more than one head of power may be relied upon as enough to 
enable the Legislature to bar a liability otherwise resting upon the Crown 
in respect of tax mistakenly levied upon the subject under the provisions of 
a taxing statute. But however this may be, I think that Section 12A is 
clearly a law with respect to a matter incidental to the execution of a power 
vested by the Constitution in the government of the Commonwealth within the 
meaning of section 51 XX XIX of the Constitution. For the enforcement of 
the taxation laws, as of other laws, is the function of the government under 
Section 61 and it is a matter incidental to that function or power to receive 
payments on account of tax, including sums which, through some mistake 
of fact or law, are collected although not strictly payable. Unless, therefore, 
the constitution contains some provision which fetters the power of the 
Federal Parliament to bar an existing cause of action against the Common- 
wealth, I should unhesitatingly say that Section 12A was a valid enactment 
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making the failure of the present action inevitable. There is, I think, no 
constitutional provision preventing the Parliament from extinguishing a cause 
of action against the Commonwealth, unless implications be discovered jn 
Section 75 which do so. This action, or the right asserted in it, is a matter 
in which the Commonwealth is a party and, therefore, falls within the third 
paragraph of that section of the Constitution. 


McTiernan J.: 


I agree that the question in the Special Case should be answered “No.” The 
sums sued for, as the Special Case shows, were paid by the plaintiff upon 
the demand of the Commissioner of Taxation, who required the plaintiff 
to pay them as sales tax due to him in respect of the sale of secondhand 
goods although, as a decision of this court subsequently showed, secondhand 
goods were not within the scope of the Sales Tax Acts. Deputy Commis. 
sioner of Taxation v. Ellis & Clarke 52 C.L.R. 85. The plaintiff was at 
liberty to refuse the demand. But he gave up his right to refuse to pay, 
The payment of the sums demanded has the character of a voluntary payment 
made by the plaintiff under a mistake of law about his liability to pay the 
sums. The decisions cited in the judgment of the Chief Justice with whose 
reasons for answering the question in the negative I agree, clearly show 
that the plaintiff cannot recover the money paid by him in these circum- 
stances. It is also made clear that it is erroneous to regard the moneys sued 
for as moneys extorted from the plaintiff by the Commissioner colore offcii, 
In my opinion the plaintiff has no right of action to recover the moneys, 
and in this view it is unnecessary to determine by what, if any, of the 
legislative powers of the Commonwealth Section 12A of the Sales Tax Act 
1935 may be supported. 


The judgment of the High Court in this matter has far-reaching 
effects. It is not limited merely to the question of granting of 
refunds of money paid as or for sales tax in respect of secondhand 
goods. Not only has the constitutionality of Section 12A of the 
Sales Tax Procedure Act been upheld, but the Court has definitely 
confirmed the doctrine that “money paid under a mistake of law 
cannot be refunded.” This decision is applicable to payment of 
other taxes in addition to sales tax and the official pronouncement 
of the Court serves as a warning to taxpayers that the payment of 
taxes demanded by the Commissioner, which has the character of 
a voluntary payment made under a mistake of law about his 
liability to pay the money, debars him from any right of action to 
recover that money. 
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Departmental Store Accounting 


By Keita S. BALMAIN 
Statistical Accountant, David Jones Lid. 


(Being a lecture delivered before the Commonwealth Accountants 
Students’ Society, N.S.W. Division, on February 23, 1938) 


I will endeavour to give you, as fully as possible, the accounting 
methods in vogue in the retail firm of David Jones Ltd., and take 
you step by step through each of the separate systems. 

Although the systems have expanded and grown up with the 
business, they are still as pliable and useful as they were years 
ago; and although they have been improved from time to time, 
the same ideas of recording purchases and sales, and of looking 
after the movement of stock, are there, if you look beneath the 
surface and trace the movements in the different sections. 

You must realise that in a company of the magnitude of David 
Jones, steps have to be taken each year to budget for the company’s 
finance. But before going deeply into the subject, I would like 
to refer to the different offices and sections which have been 
created to deal with the office records of the company. I shall 
refer to such sections as the merchandise office, indent office, 
shipping office, invoice control (or purchase ledger section), sales 
dissection office, checking office, approbation office, stock reserve 
and receiving room, advertising office, staff office and staff pay 
office. I could go on indefinitely; but those are a number of the 
offices which have been created to deal with the records of the 
company. 

For financial reasons and for the purposes of comparison, the 
year has been divided into two periods—summer and winter—and 
allocations for expenditure are planned accordingly. The summer 
period covers seven months from August to the end of February, 
and the winter period from March to July. 

At the end of each season, the chief accountant prepares alloca- 
tions for every department, based on the operations for the season. 
These are supplied to the merchandise managers, who in turn advise 
the buyers of the amount available for purchases for the corres- 
ponding period of the next year. Each section is divided into 
departments controlled by a merchandise manager, and under 
him are the buyers, who are responsible for the ordering of the 
goods for that particular department. Now, those buyers must 
know how much money they will have to spend for the coming 
season; and, as I have told you, allocations are prepared for 
each department for that purpose. 

The buyers then draw up their orders—or indents, as they are 
usually termed—and submit them for approval to their merchan- 
dise managers. When approved, these are sent to the indent office, 
where the extensions are checked, and then forwarded to the chief 
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accountant, who compares the amount spent with the allocation 
available for the departments involved. 

After being approved, the indent is sent on to the supplier; and, 
as soon as the order is executed, a similar routine is followed to 
check deliveries with the indents. 

Records are kept of the indents for each department, and pro- 
gressive totals made from day to day. These are stamped on the 
end of each indent so that the buyer can see just how much money 
has been spent in his department or section. At the same time, 
the chief accountant is supplied with particulars of indents for the 
current season, together with comparative figures for the same 
department for the corresponding season of the previous year. 
You will see that a close check is kept to see that each department 
is spending wisely and as carefully as it should. If a department 
orders ahead and in large quantities, the buyer is brought before 
the chief accountant and asked to explain the apparent increase 
in his commitments, and if there has been an oversight, steps 
are taken to bring the department down to its proper level. 

You might wonder what special accounting knowledge is 
necessary to carry out this section of the company’s business. 
Approximately 700 purchase invoices are handled daily by the 
receiving dock; so that you will realise some quick and effective 
system of handling them must of necessity be in operation. The 
apron system adopted by David Jones has proved efficient, and 
enables invoices to be traced from the time they are received until 
passed for payment. 

I have a few specimen copies of aprons, from which you can 
see the information given on them. They are made out in triplicate 
and form part of the invoice from the time received. If the 
required particulars are not filled in, the invoice cannot be passed 
for payment. We must make certain rules in this connection and 
see that they are carried out, otherwise there would be chaos in 
that section of the house. The top copy is pasted on to the invoice 
and follows it round to the time when it is passed for payment. 
The second copy is sent to the invoice control or purchase ledger. 
section. It is used as a check and is eventually linked up with the top 
copy, and filed away numerically. The third copy passes to the 
receiving room. The invoice is naturally sent to the receiving room, 
where the quantities and qualities are compared with the original 
indent. This is done in the marking-off room; and after the 
goods have been received and identified, the third copy is destroyed. 

With 700 or 800 local invoices passing through daily, there must 
be no hitch, and checking and filing must be carried on with 
regularity for every department. You will see from the specimen 
aprons that the invoices are extended and checked before anything 
is done; and it might amaze you to know that anything up to 
30 per cent. of our purchase invoices are incorrect mathematically 
in some respect, either in extensions or calculation of the sales 
tax. If we did not check them, what a mess we should be in! 
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After checking, the selling price is marked on the invoice, so 
that we are in a position to know both the cost price of the goods 
and what we expect to sell them for. The invoices are sorted 
departmentally and entered up individually to each department, 
and then run through the machines and cross-checked—and one 
must tally with the other. That system of checking is going on all 
the time—check, check, check, in every direction, leaving no 
loophole for error. That is of the utmost importance for carrying 
on our financial records. 

For reference purposes invoices are journalised under various 
headings: London, American, Eastern, Local, or from our own 
factory, and we get out dissections of purchases for every depart- 
ment each month—in fact, each week; these are then combined 
into our trading records. The private ledger-keeper is supplied 
with particulars of purchases from each of these sources, which 
he incorporates in the general ledger. If a director wants to know 
how much we have bought from London for a particular depart- 
ment up to a certain date, the records are there and the information 
can be supplied immediately. 

A similar procedure is in operation with the selling side. You 
are all familiar with the sales docket given with each sale. Every 
sale must be recorded in duplicate in the docket book, or by the 
cash register; and these form the basis of the sales analysis. 

The dockets are forwarded through various channels to the 
sales dissection office. A docket goes to many places, and it would 
surprise you to know the number of sortings it undergoes. The 
records are continuous and made up every day, and at any time 
we can tell what sales have been made in any department for a 
period up to and including the previous day. 

Naturally, the directors wish to know how much business has 
been done each day, and we give them that information as quickly 
as possible. A simple system has been evolved which gives the 
total sales of every department at the close of each day the following 
morning, together with comparisons with the previous year. This 
enables them to know which departments are progressing, and 
which are not gaining ground. The country order sales are listed 
ina similar manner, and returns for every department are supplied 
to the buyers each day, who enter the totals on forms giving the 
(ay’s sales, cash or entry, country orders, and the number of 
transactions handled. These are sorted out early next morning 
and summarised on a sectional sheet, showing the progressive total 
of sales for all departments up to and including the previous day. 
Itis only a matter of adding the day’s sales, and the totals can be 
compared with the corresponding period of the previous year. We 
can show immediately whether business is increasing or losing 
ground every day. By lunch time the directors are supplied with 
accurate records of sales. 

While the buying and selling sections are the main ones under 
which business is conducted, there are many others which play 
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an important part, such as advertising, display, despatch, cashier 
and so on. One section I would mention is the staff pay office. 
You may be quite familiar with that aspect of business; but do 
you realise what comprehensive records have to be kept in a business 
where there are over 4,000 employees in constant employment, as 
well as over 1,000 in the factory. The keeping of the necessary 
records is a colossal job and must be carried on continuously, jt 
would be almost impracticable to pay all those employees at a 
given time on one day, and for the sake of convenience, it js 
better to have different pay days for various sections. This makes 
the work of the staff pay office more even and regular. 

There are other sections no less important, though I will not 
stress them; but there is one aspect which will probably intrigue 
you, viz., stocktaking. In small businesses it is usual to get the 
employees to work back to list the stock; but in a business with 
over 200 departments, some comprising over 100 assistants, you 
can see it would be quite a big thing to try to take stock ina 
short period. As a matter of fact, many departments, have already 
commenced stocktaking in order to finish by the end of the month. 
For convenience, departments have forward and reserve stocks, 
Forward stock is that actually in the department, and reserve that 
behind the scenes. There is nothing to prevent the buyers from 
getting their operatives to go ahead and list reserve stocks at any 
time, any transfer to forward stock being listed accordingly. 


To ease matters, we have adopted a standard stock sheet, and 
each season is given a stock letter which is stamped or printed 
on every item of stock received during the season. It then becomes 
a matter of listing the stock under the various headings. These 
sheets are numbered and a record is kept by the stores supply 
office of the numbers of all sheets issued to each department; the 
buyers, of course, must account for every sheet when stocktaking 
is completed. You can see how necessary it is to number the 
sheets. If a sheet were mislaid, that stock would not be taken into 
account, but by means of the numbers the loss would be discovered 
immediately and efforts made to trace it. 

The extensions are completed by the clerical staff in the account- 
ant’s office—additional comptometer operators being engaged to 
assist in the work. When completed and checked, the sheets are 
summarised and recorded in the stock summary. The records are 
then complete for the preparation of the trading accounts. 


The assistant accountant and others then set to work to prepare 
trading accounts for each department in the house. It may interest 
you to know that the company has two stores—one in George 
Street and the other in Castlereagh Street—and separate records 
are kept for each. Many departments are duplicated in the two 
stores, so that we have two separate sets of figures for such depatt- 
ments; but it only takes a few minutes to combine them and 
give a complete record for the whole business. 
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I was amazed when I joined David Jones to find that the 
directors had the trading results of every department a fortnight 
after the close of the trading year. It is quite a big undertaking; 
but, owing to the completeness of the systems in vogue, the account- 
ant is able to know that the records are thoroughly and effectively 
carried out and that the trading figures reflect the true position in 
each department. 

Further records are kept of our expenses, such as departmental 
salaries, advertising, despatch, etc. All that information is segre- 
gated under various headings and charged against each department, 
the indirect expenses being allocated on various ratios, some on 
turnover, others on country order business, and so on. We are 
consequently in a position to show what net profit has been made in 
each department. 


At the conclusion of the lecture, Mr. Balmain answered the 
following questions : 

Question—When you put an advertisement in the papers, do 
you allocate the cost according to the departments concerned? 
Take a page covering, say, four departments, would you charge 
each 25 per cent. ? 

Answer.—That is exactly what we do. There is a gentleman 
who allocates the expense to each department. An advertisement 
may cover a hundred departments. He measures up the space 
and marks on the copy the charge for each department. 

Question——You have a buyer in London? 

Answer.—We have a London office. 

Question—But what methods have you of checking up the 
purchases ? 

Answer.—We have a staff of fifty or sixty occupied on the job 
all the time; and our London office is supplied with information 
concerning orders every mail and by cable. A number of buyers 
are employed directly by the London office. If one makes a “snap 
buy,” that information is cabled to us and passed on to the buyer 
of the department concerned, who makes out a covering indent, and 
it becomes part of the allocation for the department. 

Question —How do you verify, at the time of making a credit 
sale, the authority of the customer to purchase? 

Answer.—We have a specially trained staff, which is supplied 
with information concerning every account customer. It may 
surprise you to learn that there are between 50,000 and 60,000 
account customers. When a credit sale is made, the assistant writes 
out a docket, but does not attempt to wrap up the parcel, i.e., if 
the customer wishes to take it away. The docket is sent down the 
tube to the entry officer, and if he is familiar with the account it 
is authorised and sent back. A certain amount of intelligence is 
required. Sometimes there may be a little delay. The George 
Street store works on what is termed the O.K. method. Instead 
of putting the docket into the tube, the assistant telephones the 
entry officer and asks: “Do you know Mrs. So-and-so.” If the 
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answer is “O.K.”, the assistant goes ahead and completes the sale. 
Of course, there is a certain element of risk; but you cannot elim. 
nate it, and the losses are comparatively few. 

Question.—A number of clients may be interested to know of 
any proposed reductions in prices. Have you any method of 
advising them? 

Answer.—Probably our seasonal catalogue fills the bill. We have 
a follow-up office which sends out advance information from time 
to time to all our account customers. 

Replying to another question, Mr. Balmain said that their losses 
through pilfering could not be estimated. There may also be 
losses through mischarging; but no one could assess these. Many 
departments kept continuous stock control records, and where it 
was possible to have individual control, it was done. They had 
very accurate records of the movement of stock by units in many 
departments in the store. ' 

The proceedings closed with a vote of thanks, proposed by Mr. 
MacDonald, secretary of the Students’ Society of the Victorian 
Division, and supported by Mr. Watt. 

Mr. Balmain, acknowledging the vote of thanks, said he had 
omitted to mention that the chief accountant, after investigation of 
the methods employed in similar establishments in England and 
America, reported that David Jones’ systems compared more than 
favourably with those in vogue abroad. They were satisfied that 
they yielded quick results, combined with efficiency, and were 
conducted as cheaply as possible. 


Correspondence 


HoitpinGc CoMPANIES 
The Editor, The Australian Accountant 

Dear Sir,—Mr. G. E. Fitzgerald’s article on “Holding Com- 
panies” in the March issue refers to a fault in the definition ofa 
subsidiary company given in identical terms in the four Acts he 
mentions. I have noticed another point which appears to defeat 
the objects of the provisions dealing with holding companies 
accounts. 

Calling the holding company “H” and the subsidiary “S,” the 
essentials of the Section may be stated as follows: 


Where H’s assets include shares in S, and 
(a) The shares carry more than 50% of voting power in S, or 
(b) H has power to appoint a majority of the directors in S, 
then S is a subsidiary company. 
Surely, if H can appoint a majority of directors, S is a sub 
sidiary even though H holds none of its shares. Yet, as the At 
reads, if in fact no shares are held, H avoids all necessity for com- 
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plying with the provisions. It appears that the intention would be 
expressed if the “(a)” preceded the word “where,” thus making 
the second alternative independent of share holding. 

It is, however, hard to believe that the point could have been 
missed by four draftsmen ; it would be interesting to know whether 
your company law expert agrees with me. If so, the amendment 
could be recommended to the Minister responsible for the Act. 

Yours faithfully, 
A. CLunies Ross. 
S4a Pitt Street, Sydney. 
6/4/1938. 


BusINEss STATISTICS 
The Editor, The Australian Accountant 


Dear Sir,—On pages 18 and 31 of the Commonwealth Institute’s 
1937 Year Book, reference is made to the difficulty in securing 
co-operation for the collection of business statistics. 

It recalls the experience of fire, accident and marine insurance 
companies in Queensland in 1915-16. Considerable difference of 
opinion between the British owned and controlled offices and the 
Australian companies had existed for some time, one side favouring 
acontinuance, the other a revision, of premium rates. The furnish- 
ing of information was the rock on which they split, but the setting 
up of a State Insurance Department found the position arbitrarily 
settled at a conference, an all-round reduction of premiums being 
agreed on, with provision for the furnishing of certain statistics. 

Premium rates are now adjusted every ten years, on information 
as to risks and losses furnished periodically by all companies, each 
one being allotted a number, and furnishing information under it. 

Though out of the business for years, I am aware that Queens- 
land insurance is not the proposition it was 23 years ago, and 
for this the companies have themselves largely to blame, because 
there is little doubt that the objection to furnishing statistics, and 
an adjustment of premiums in accordance with the experience 
so revealed, led to the setting up of the State Insurance Office, which 
is largely the controlling factor in the business to-day. 

I do not say that conditions in Queensland to-day are as they 
were in 1915-16, or that similar conditions apply, or will apply, 
here or in other States. 

But I do suggest to the various Chambers of Commerce, manu- 
facturers, and trade associations concerned, that it is preferable 
to assist voluntarily in a movement now, and which must come 
eventually, if not from conditions in Australia, then forced by 
competition overseas, and have some control in the nature of what 
is desired, than have to agree later to conditions that may not be 
desired, and to which there may be little or no alternative. 

The Stock Exchanges of Melbourne, Sydney, and Brisbane 
preferred only last year to forestall legislation in certain directions, 
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and the estate agents in Brisbane did the same thing some years 
ago. 

Provided the result is available to all when tabulated, and the col- 
lection of information is uniform and confidentially regarded, al] 
suppliers would gain, and the best business would be that which is 
best managed, having regard to the use made of the data available. 

Meanwhile the Victorian Division and/or the General Council 
could collect readily available information from the Fire Under. 
writers’ Association regarding levies and fire brigade charges, and 
similar information as to the basis of contribution for upkeep from 
Chambers of Commerce, manufacturers, and trade associations. 

If enquiries are limited to the basis of contribution for upkeep, 
the information so obtained would be a valuable point of departure 
for the gathering of more detailed and comprehensive information 
later on. 

Yours faithfully, 
CHARLES H. REGELSEN, L.I.c.A, 

Brisbane, 23/4/38. 


Publications Received 

Balance Sheet Values: The Limitations of Industrial Accounting: 

P. D. Leake. Gee & Co. (Publishers) Ltd. London, 1938 

Pp. x + 75, including 9 pp. index. Post free, 5/-. 

In this little book, Mr. Leake continues the campaign which he 
has conducted with notable skill for many years for the recognition 
and acceptance by accountants of logical rules for the balance sheet 
valuation of material assets and for the accounting treatment of 
intangible assets. His summing-up of his thesis is that it involves 
the following propositions: 

(1) That the capital of an industrial undertaking is equal to the 
amount of the going-concern values of things which actually 
exist and rights to such things after deducting liabilities, and 
That the exchangeable values of rights to intangibles, including 
business goodwill, trade-marks, trade names, patent rights, 
copyrights, and other monopolies are not real capital or proper 
subjects for industrial accounting, and that their values, how- 
ever great, should be banished from the industrial balance 
sheet, and from the fixed share capital of a company. 

As a means of implementing these principles, he proposes 
interesting and far-reaching amendments to company law, including 
provision for payment to the vendors of intangible assets by means 
only of share premiums or no-par value shares. 

A unique feature of the book is the index, which has been 
designed to satisfy the author’s belief that “an index to a book 
should be something more than a mere list of the subjects discussed 
in the book. An index should be a good key to the contents, and 
should also be useful as a digest of the contents. Furthermore, at 
index should be worth inspecting for ideas which it may suggest 
to an inquirer.” 
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Legal Decisions of Interest to Accountants 
By J. S. McINNEs, F.I.C.A. 


BANKRUPTCY—CHEQUE GIVEN FOR WAGES—CHEQUE 
NEGOTIATED—DISHONOURED—PRIORITY—HOLIDAY Pay 
UNpDER AWARD—PRIORITY 


Two points of interest arose in Re W. J. Taylor & Sons, decided 
by Mr. Justice Lukin in 1931, but only recently reported (8 A.B.C. 


By clause 17 of the award in the timber industry made by the 
Commonwealth Court of Conciliation and Arbitration: 

“All employees . . . shall be entitled to nine holidays in the 
year with payment therefor in the manner hereinafter prescribed. 
Such holidays shall be ... .” (nine named days). 

“(4) ... payment for each of the above-mentioned holidays 
shall be deducted from the weekly wage in proportion to the num- 
ber of hours of the week short worked in consequence of such 
holiday, but in lieu thereof the amount to become payable shall be 
ascertained by a calculation on the basis of three-quarters of a 
day’s pay for each calendar month’s service, and the sum so ascer- 
tained shall be placed to the credit of the employee. Payment shall 
then be made on the pay day next preceding such holiday or holi- 
days of an amount not exceeding that standing to the employee’s 
credit, and not exceeding the amount hereinbefore previously 
deducted. On the first pay day after the expiration of each twelve 
months’ service, or on the determination of service, the balance, if 
any, then due to the employee shall be paid to him.” 

Four employees of the debtor firm accepted the debtors’ cheques 
on account of wages due to them and paid such cheques away to a 
storekeeper, who gave each of them goods or cash. Each of the 
cheques on presentation was dishonoured. The trustee did not 
dispute that the wages were due. Each of the employees sought to 
prove under the deed of arrangement, and claimed priority under 
S. 84. The four debtors were in a position to deliver up the dis- 
honoured cheques and, if necessary, to supply the trustee with 
authority to pay over to the storekeeper the amount payable in 
regard to each claim so as to avoid the possibility of any claim on 
the estate other than that of such employees. The claims were for 
wages due within a period of four months. 

The trustee contended that by a transaction between each of the 
employees and the storekeeper the right of priority in payment of 
those claims had become lost under the joint effect of Ss. 199 and 
% (3), and the storekeeper only was entitled to prove on each of 
the dishonoured cheques as for an ordinary debt. 

In deciding against the trustee, Mr. Justice Lukin said that the 
effect of the alleged payment of a debt by a cheque seemed to be 
well-settled law. Chief Justice Cockburn, in Cohen v. Hale (1878, 
3Q.B.D. 371), at p. 373, said: “It is very true that a man who 
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takes a cheque may be estopped from proceeding to enforce pay. 
ment of the debt until presentment of the cheque, and if the cheque 
is ultimately paid the debt is extinguished. All that happens in the 
meantime is that the right of action is suspended. But when the 
cheque is presented and dishonoured, the debt, the remedy for 
which was suspended until presentment of the cheque, may be 
treated as a debt subsisting all along just as if the cheque had 
never been given. The giving of the cheque only suspends the 
remedy, it does not extinguish the debt. Therefore, when the 
Midland Railway Company stopped this cheque it was, in my 
opinion, as if it had never been given.” 

Applying that judgment to each of the present cases the debtors 
had never paid any of these debts. They gave their creditor a 
cheque “which only suspended the remedy” but did not extinguish 
the debt, and when the cheque was dishonoured “it was as if it 
had never been given.” What happened in the interim between 
the receiver of the cheque and a third party did not affect the ques- 
tion of their liability. It was to be regarded as a “debt subsisting 
all along,” and as long as the creditor held the cheque when making 
his claim, as he in fact in each of these cases did, each of the proofs 
should be admitted as claims entitled to priority under the sections 
mentioned. 

The trustee also asked “are the employees entitled to be paid 
three-quarters of a day’s pay for each calendar month’s service as 
holiday pay as a priority among the debts of the debtor?” The 
question arose in consequence of the provisions of clause 17 (4) 
of the award made by the Commonwealth Court of Conciliation 
and Arbitration in the timber industry. 

That clause has been inserted in the award to overcome the 
tendency of employers to defeat the provision for holiday pay by 
discharging employees just before holidays, particularly Christmas 
and Easter, and re-engaging them immediately after, and to over- 
come the otherwise disproportionate allotment of holiday pay one 
way or the other to an employee engaged either immediately before 
or immediately after the Christmas or Easter holidays and not 
employed for the whole year. In the opinion of His Honour the 
effect of the provision on a preferential claim for wages was that 
an employee was entitled in priority to so much of the amount 
standing to his credit in the books of his employer on proper 
compliance with the award as did not exceed wages for three days 
—that was the amount subtracted from his wages for four months 
under the section—and did not exceed the amount so standing or 
as ought to stand to his credit. Any amount still remaining after 
payment for three days was provable as an ordinary debt ranking 
with those of the general body of creditors. His Honour directed 
accordingly. 

If the employers and employee had not carried out the provision 
of the clause then as no deduction had thereunder been made, the 
employee had in his weekly wage received his holiday pay, and 
nothing, either preferential or ordinary, would be coming to him. 
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BANKRUPTCY—PROOF—AGREEMENT Not To PROVE ON THIRD 
Party UNDERTAKING TO Pay Dest—BaNkKRUuUPTCY OF THIRD 
PARTY 


In 1930, the Monnoyer British Construction Co. Ltd. advanced 
£500 to H. M. Fisher by way of loan. In 1931 the company com- 
menced proceedings against Fisher for repayment of the loan, but 
before judgment could be obtained Fisher had a receiving order 
made against him on January 7, 1931. 

Arthur Cuthbert, who was at the time very much interested in 
Fisher and was arranging to raise moneys on his interests in certain 
property for the purpose of settling Fisher’s debts and the carry- 
ing on of a certain business, in which Fisher was to join him and 
in which he would get the benefit of Fisher’s connection and ex- 
perience, wrote to the company on February 7, 1931, stating that 
in consideration of the company agreeing at his request not to 
prove in the bankruptcy of Fisher for the £500 he (Cuthbert) 
thereby promised and agreed to pay that sum to the company, and 
he also undertook to pay the same on demand at any time after 
the expiration of six weeks from the date thereof. 

Fisher was adjudicated bankrupt on April 3, 1931, and Cuthbert 
not having paid the £500 or any part thereof to the company, 
judgment was obtained against him (Cuthbert) by the company 
or May 21, 1931, for the £500 with taxed costs amounting to 
£51/16/11. 

On October 25, 1931, a receiving order was made against Cuth- 
bert on a creditor’s petition, and subsequently he was adjudicated 
bankrupt. The company proved in the bankruptcy, but the Official 
Receiver, as trustee, rejected the proof on the ground that the 
creditor’s claim was under an undertaking given by the bankrupt in 
respect of a transaction for which no consideration passed from 
the creditor either to the principal debtor or to the bankrupt at the 
date of the undertaking. 

The company appealed to the Court from the decision of the 
Official Receiver and trustee, the only question for determination 
being whether the agreement made between Cuthbert and the 
Monnoyer British Construction Co. Ltd. was a valid agreement. 

In giving judgment admitting the proof in full, Mr. Justice 
Clauson said that Cuthbert had, in fact, got the company to forgo 
its right to prove in Fisher’s bankruptcy in consideration of Cuth- 
bert paying the agreed sum, and at that time Cuthbert was arrang- 
ing to raise moneys on his interests in certain property. His Lord- 
ship quoted the well-known definition of “valuable consideration” 
in Currie v. Misa (1875, L.R. 10 Ex. 153), viz., “some right, 
interest profit or benefit accruing to one party, or some forbear- 
ance, detriment, loss or responsibility given, suffered or undertaken 
by the other.” There was no doubt, in His Lordship’s opinion, 
that the giving up by the company of its right to prove in the 
bankruptcy of Fisher was good consideration for the promise by 
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Cuthbert to pay it the amount agreed. The trustee, therefore, was 
not justified in rejecting the proof, which must be admitted in ful], 

In re Cuthbert, Ex parte Monnoyer British Construction Co, 
Lid. (1936, 1 All E.R. 342). 


RECOVERY OF Moneys Pap By MISTAKE OVER A PERIOD oF 
SEVEN YEARS 

In Anglo-Scottish Beet Sugar Corporation Ltd. v. Spalding 
Urban District Council (1937, 2 K.B. 607), the plaintiff company 
had its registered office in Glasgow, a district office and commercial 
headquarters at Nottingham, and a branch factory at Spalding. 
For the purposes of this factory the plaintiff company required a 
very large supply of water in one quarter of the year and a very 
much smaller supply in the other three quarters. The company 
made an agreement in 1925 with the defendant, the Spalding Urhan 
District Council, for the supply of water, subject to payment by 
the company of a minimum quarterly sum of £375, irrespective of 
the amount of water used in the quarter. This minimum was 
subsequently considered to be excessive, and by a supplemental 
agreement dated December 7, 1927, the minimum quarterly pay- 
mient was reduced to £100. For three quarters in every year the 
amount of water taken never exceeded £100 in value. The supple- 
mental agreement was negotiated on behalf of the company by its 
managing director in Glasgow, and should have been notified to the 
managers at Nottingham and Spalding, but by an oversight that 
was not done. Notwithstanding the supplemental agreement, the 
Council, by a mistake in its office, continued to send quarterly 
demand notes for a minimum charge of £375 to the company’s 
Spalding factory, which the manager there, in ignorance of the 
new agreement, initialled as correct, and passed to Nottingham 
for payment. The commercial manager there drew cheques for 
£375, which were signed without inquiry by the managing director 
on his next fortnightly visit—as the Court put it, the signing of 
these cheques was purely mechanical. These payments went on 
until May, 1936, when investigations in connection with a pro- 
posed amalgamation of the company with another company led to 
the discovery of the series of mistakes. 

During this period the company overpaid £4,591/3/10. The 
company applied to the Council for a refund of the amount over- 
paid. The Council admitted the agreements, but said that ii any 
overpayments were made they were made voluntarily and were 
irrecoverable, or were made under a mistake of law. Generally 
speaking, moneys paid under a mistake of fact may be recovered 
by the payer, but moneys paid under a mistake of law are not 
recoverable. 

In legal proceedings by the company against the Council for 
the recovery of the amount overpaid, Mr. Justice Atkinson held 
that the mistake was a mutual mistake of fact, not of law, and that 
the company was entitled to recover. 
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The Council pleaded the Statute of Limitations so far as the 
earlier payments were concerned, and this plea succeeded. 
the Court holding that time ran from the date of each payment and 
not from the date of the discovery of the mistake. The amount 
covered by the Statute of Limitations was £1,925. Judgment was 
therefore given for the Anglo-Scottish Beet Sugar Corpora- 
tion Ltd. for the sum of £2,666/3/10, with interest at 5% on each 
payment from the date of payment until judgment. 


PARTNERSHIP—DISSOLUTION—LIABILITY OF RETIRING PARTNERS 
—NOovATION—S URETYSHIP—INTEREST 


Three brothers, Paul, Theodore and Sydney Welk, carried on 
business in partnership as milk vendors, and incurred indebtedness 
to W. Thomas & Co. Ltd. Two of the partners, Paul and Theodore, 
sold their interests in the partnership to Sydney, who took over 
the liabilities and assets of the partnership and continued the 
business. The mere sale of a business to one of the partners in 
such circumstances does not, by itself, free an outgoing partner. 
As enacted in the English Partnership Act: 

S. 17 (2).—A partner who retires from a firm does not 
thereby cease to be liable for partnership debts or obligations 
incurred before his retirement. 

(3).—A retiring partner may be discharged from any exist- 
ing liabilities, by an agreement to that effect between himself 
and the members of the firm as newly constituted and the credi- 
tors, and this agreement may be either express or inferred as a 
fact from the course of dealing between the creditors and the 
firm as newly constituted. 

In this case there was some discussion between Thomas & Co. 
Ltd. and Sydney as to the indebtedness of the partnership to the 
company, and a Mr. Hunter, representing the company, said 
Sydney told him he could liquidate the partnership debt at the 
rate of £25 per month regularly, and was confident that he could 
clear up the amount within twelve months. Hunter replied, accord- 
ing to himself, that the proposal seemed favourable to Thomas & 
Co. Ltd., and he was agreeable to the payments being made in that 
way, but he could not release the account from the partnership’s 
liabilities. (Sydney denied that there was any definite undertaking 
by him to pay £25 per month, and in fact he did not make any such 
payment, the only amounts he ever paid being £20 and £10.) 

As the result of the aforesaid conversation Thomas & Co. Ltd. 
handed the following letter to Sydney: 

“With reference to your interview of this morning in con- 
nection with your proposal of buying out the shares of the part- 
nership arrangement between the parties, P. Welk and T. Welk, 
in the milk vendor’s business, note you are taking over all the 
liabilities of the partnership and receive all moneys in hand and 
book debts, with the free discharge of the property and stock as 
freehold security. With regard to the financial assistance applied 
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for, we will be only too pleased to permit the partnership account 
to remain in reduction, as possible to work off, and allow youa 
monthly credit account for current supplies which will allow 
you deliveries from the date mentioned, Saturday as likely com. 
mencement of the new arrangement and March deliveries also 
for attention during April month. Trusting that this sugges:ion 
will be beneficial to you in your negotiations. Yours faithfully, 

W. Thomas & Co. Ltd., per K. H. Hunter.” 

This letter was written the day after the dissolution of the 
partnership. 

Sydney continued to trade with the company. On the partner- 
ship debt not being paid, W. Thomas & Co. Ltd. sued the three 
partners. Paul and Theodore, relying on the above letter, defended 
the action on the ground that there was a novation of the contract 
with the three partners by an agreement to accept Sydney as the 
sole debtor for the partnership’s liabilities, in lieu of the former 
partners. The crucial question was: “Were the outgoing partners 
discharged from their liabilities to the plaintiff company by an 
agreement to accept Sydney as its sole debtor in place of the mem- 
bers of the firm?” Chief Justice Murray, of South Australia, held 
that this plea could not be sustained. An agreement to that effect 
need not be express, but may be inferred from the course of deal- 
ing between the parties. In the letter itself set out above there was 
nothing to indicate that the retiring partners were to be releasd. 

It was also claimed by Paul and Theodore that, when the assets 
and liabilities of the partnership were taken over by Sydney, they 
became sureties for him, and the above letter constituted an agree- 
ment by plaintiff company to give time to Sydney, which released 
them from their liability to the plaintiff company. The law on 
this important point is set out in the following well-known para- 
graph in Lindley on Partnership, 9th edition, p. 311: 

“If on the retirement or death of a partner the continuing 
partners agree to take over the debts and liabilities of the firm 
and to indemnify the late partner or his estate against them, the 
continuing partners thereby become the principal debtors, and 
the late partner a surety for them. If a creditor of the firm has 
notice of this agreement and subsequently deals with the con- 
tinuing partners in such a way as to prejudice the rights of the 
late partner against them without his consent, as, for instance, 
by giving them time without reserving his rights against the 
late partner, the late partner will be discharged; and this will 
be the case even though the creditor did not consent to the agree- 
ment and knew nothing of it until after its completion.” 

Time within the meaning of this rule is only given if there isa 
binding agreement arrived at for good consideration. His Honour 
held that here there was no such agreement. The mere fact that 
Sydney continued to deal with the plaintiff company was no cot 
sideration for the plaintiff company’s promise to allow him to pay 
as he was able. Judgment was therefore given against the three 
partners for the amount of the debt. 





MAY 


-Ount 
yOu a 
allow 
com- 
also 
St10n 
fully, 


the 


tner- 
three 
nded 
tract 
s the 
rmer 
tners 
y an 
nem- 
held 
fFect 
deal- 
was 
sd. 
ssets 
they 
ree- 
ased 
v on 


1938 THE AUSTRALIAN ACCOUNTANT 


Claim for Interest Disallowed 


The plaintiff company claimed interest on the amount owing. 
The Civil Procedure Act, 3 and 4 Wm. IV, c. 42, Sec. 28, gives 
the Court a discretion to allow interest on an ascertained sum, if 
the debt is payable by virtue of a written instrument at a certain 
time, or if it is payable otherwise, where the debt has been 
demanded in writing with a claim for interest from the date of 
demand. The plaintiff company was clearly not entitled to the 
benefit of the Act in either case, for its debt was not payable under 
4 written instrument, and there was no evidence that it made a 
demand of the kind required. It merely rendered an account to 
Sydney Welk with some past interest added in October, 1930. The 
only other way in which a right could be established was to prove 
that there was an agreement by the defendants to pay interest. To 
this end the plaintiff company relied on a note printed at the foot 
of its invoices in these words: “Terms net cash. Interest at 10% 
per annum will be charged on all items unpaid in 30 days from 
delivery date,” and on the continuance of the defendants to take 
goods from them. But this was not enough without evidence that 
the defendants admitted their liability by express words or by 
conduct amounting to an admission after a claim was made. There 
was no claim while the partnership was in existence, and nothing 
was said about interest to Sydney Welk when he was told that the 
account would remain in reduction on February 20, 1930. Hunter 
admitted that Sydney Welk queried the amount of interest when 
the account, with past interest added, was rendered to him in 
October, 1930, and said that he told Sydney Welk that if he 
wanted to escape interest he would have to pay the debt in full; 
to which Sydney Welk replied: “I cannot pay the amount in full, 
but will have to pay interest.” For this undertaking, if it was an 
undertaking, there was, in His Honour’s opinion, no considera- 
tion. The debt had already been incurred and there was no evi- 
dence that Sydney Welk asked for time, or to be supplied with 
further goods. In the following month he paid £20 on account, 
and in August, 1931, another £10, but neither payment involved 
an admission of his liability to pay interest. The case differed in 
this respect from In re Marquis of Anglesey (1901) 2 Ch. 548, 
where the creditors rendered accounts stating that 5% interest 
would be charged after twelve months’ credit, and subsequently 
included interest in their yearly accounts on amounts which had 
been due for three years and upwards; the debtor made no objec- 
tion, but sent cheques for large amounts from time to time simply 
in reduction of his account. In those circumstances, the Court of 
Appeal held that there was evidence of an agreement to pay interest. 
His Honour could not so hold on the circumstances of this case. 


(W. Thomas & Co. Ltd. v. Welk, 1935 S.A.L.R. 165.) 
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HrrE PurcHASE AGREEMENTS 


Validity of Minimum Payment Clauses 


In Associated Distributors Ltd. v. Hall (1938, 1 All E.R. 511) 
Hall (the hirer) agreed to acquire from the plaintiff company (the 
owner), on hire purchase terms, a tandem bicycle for the sum of 
£15/19/6, together with extras, £1/4/6, making £17/4/- in all as 
the total hire purchase of the bicycle. On payment of the £17/4/. 
Hall had an option to purchase the bicycle for 1/-._ By clause | 
of the agreement the hirer agreed to hire the bicycle for a period 
of 53 weeks. He paid an “initial hire rent” of £1/10/- and agreed 
to pay 52 further consecutive weekly rents of 6/- and one payment 
of 2/-. There followed certain obligations as to his keeping the 
goods in good order and condition and punctually paying the rent, 
and other obligations not material to the point at issue. 

By clause 5: “I may at any time terminate the hiring by return- 
ing the goods to you at my own risk and cost, but I shall remain 
liable for rent .... up to the date of such return and for all other 
sums payable under this agreement and damages (if any) for 
breach of any term or condition thereof.” 

By clause 7: “In the event of this agreement or the hiring being 
determined for any cause whatsoever, no allowance, return, credit 


’ 


or payment shall be allowed or paid to me, but I will pay to you 
by way of compensation for depreciation of the goods in addition 


to any other sums payable hereunder such sums as with the amount 
previously paid for rent shall make up a sum equivalent to not 
less than one-half of the total amount, including the option pur- 
chase price payable under this agreement.” 

After paying one instalment the hirer returned the bicycle under 
clause 5, at a date when four payments were in arrear. The plain- 
tiff company sued the hirer for 24/- rent in arrear, and £5/12/6, 
being the balance required to make up half the purchase price under 
clause 7. 

The hirer contended that clause 7 imposed the payment of a 
penalty, and not of liquidated damages. The County Court Judge 
gave judgment for the plaintiff company for 24/-, but held that the 
£5/12/6 was a penalty and therefore irrecoverable. 

Held by the Court of Appeal, reversing the decision of the 
County Court Judge, that as the hirer had elected to exercise the 
option given to him by the agreement to return the bicycle and 
determine the agreement, the question whether the payment con- 
stituted a penalty or liquidated damages did not arise, and the hirer 
was liable to make the payment stipulated for in the agreement, 
which could not be impeached on any principle of law. 





and 

purp' 
to th 
the 1 
on tl 
liquic 
the t 
cones 


W 


THE AUSTRALIAN ACCOUNTANT 


Absorptions 


Ponts ARISING OUT OF THE ABSORPTION OF ONE COMPANY BY 
ANOTHER 


By O. R. MacDona cp, A.1.c.A. 


An absorption may be defined as the taking over of the 
business or undertaking of one company (the vendor or absorbed 
company) by another (the purchasing or absorbing company). 
Absorptions may be effected in any one of several different ways, 
and the details or conditions may vary considerably. For the 
purpose of this article, however, the discussion shall be restricted 
to those absorptions wherein the purchasing company takes over 
the undertaking of the vendor company as a going concern, and 
on the completion of the absorption the latter company goes into 
liquidation. Furthermore, attention shall be directed mainly to 
the bookkeeping entries necessary in the books of the companies 
concerned, and not to the legal requirements of the subject. 

With bookkeeping problems, students can quite safely assume 
that all statutory requirements have been fulfilled, and should 
devote their attention to the practical aspects of the problem. 
They should, however, take care to see that their workings and 
answer are feasible. It is not unusual for examiners to find that 
candidates have sent in answers wherein the purchasing company 
is shown as issuing shares in excess of its unissued capital. This 
is obviously impossible, and candidates whose answers show such a 
result would do well to check their workings. 

The main difficulties, so far as the accounts consequent upon 
the absorption are concerned, are in the correct determination of 

(1) The assets (or debit balances) to be taken over; 

(2) The liabilities (or credit balances) to be taken over; and 

(3) The purchase consideration. 


ASSETS 


(a) Cash in hand and at bank. Many candidates omit the balances 
of cash in hand and at bank from the assets to be taken over by 
the purchasing company, particularly where the purchase con- 
sideration is to be settled wholly or in part by cash. The reason 
for this omission is probably that they consider that for the 
vendor company both to receive and to pay away cash is absurd, 
but it should be remembered that the manner in which the 
purchase consideration is to be settled has no bearing upon what 
assets are to be taken over and what are to be retained. Unless 
the question specificaily states that the cash is to be retained by 
the vendor company, or unless the assets to be acquired by the 
purchasing company are enumerated and the cash is not included 
therein, it should always be transferred, together with the other 
assets. 
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(b) Intangible Assets. As the assets which are generally 
classified under this heading are of a widely-differing nature, it 
is difficult to lay down any definite rules for the treatment of such 
items in an absorption. Generally speaking, the only rule which 
—subject to any special requirements of, or information given in, 
the question—can be followed in determining whether or not these 
assets should be transferred to the purchasing company is to 
examine each separate item to see whether, if transferred, jt 
would represent to the purchasing company some definite asset, 
some right to goods or services. If so, it should be transferred, 
but if it is more in the nature of revenue expenditure which, 
having been temporarily capitalised, has not yet been written of 
against profits, it should be debited in the books of the vendor 
company to Shareholders’ Distribution account. The reason for 
debiting such items to Distribution account rather than to Liquida- 
tion account is that they represent deductions against profits, and, 
since on an absorption no further profits can be made, they must 
consequently be deducted from the shareholders’ funds in the Dis- 
tribution account. (Some difference of opinion exists as to whether 
or not a Shareholders’ Distribution account is necessary. Some 
text-books recommend that no distinction be made in the treat- 
ment in the accounts of tangible and intangible assets, liabilities, 
reserves, etc., but that all balances be transferred to Liquidation 
or Realisation account. The disadvantage of this method is that 
the profit or loss on book values on the transfer of the true assets 
and liabilities is not clearly shown. If the two accounts be kept, 
the profit and loss on realisation is readily apparent). 

Some specific examples illustrating the foregoing discussion 
are: 

(i) Preliminary expenses. Represents expense that has been 
temporarily capitalised, not an asset of value. Should be debited 
to Distribution account. 


(ii) Prepaid insurance. Where the assets insured are taken 
over by the purchasing company, this represents an asset, insofar 
as it gives the company the rights under the insurance until the 
expiration of the policy. For bookkeeping examination purposes. 
the formalities necessary for the assignment of an insurance policy 
may be assumed to have been complied with. 


(iii) Goodwill. Where an amount is shown in the books of 
the vendor company for goodwill, such amount should, whether 
or not the purchasing company is paying anything for the goodwill 
be transferred to Liquidation account. 


(c) Provision for Depreciation. The correct manner to treat 
provisions for depreciation is to transfer them to the credit ot 
the accounts of assets concerned, transferring only the net balance 
of those accounts to Liquidation account. 
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(d) Provisions for Doubtful Debts. These should be credited to 
Sundry Debtors Control Account, the net balance of which will 
then be transferred to Liquidation account. 


LIABILITIES 


Where the purchasing company acquires the undertaking of the 
vendor company as a going concern, the usual arrangement is 
that it will take over all the liabilities. “Liabilities” includes not 
oly those items that are specifically shown in the books as 
abilities, but also those which represent an obligation on the part 
of the company, even though the amount of such obligation may 
not be definitely known. Correct accounting demands that all 
such obligations be properly provided for. It is therefore neces- 
sary to determine which of the items on the liabilities side of a 
balance sheet represent definite obligations on the part of the 
company to the public, and which represent amounts due to the 
shareholders as such. 


(a) Provision for Income Tax. In practice, all income taxes 
would be assessed against the vendor company before it completed 
its liquidation, the taxes being paid by it and being debited against 
the provision. Any credit balance to this account would then be 
ageneral reserve, and as such would be credited to Distribution 
acount. However, for examination purposes the provision should 
be regarded as a liability to be taken over by the purchasing 
company, and should be transferred in its entirety to Liquidation 
account. 


(b) Service Provision. This is a provision created for the 
purpose of meeting certain expenses, which the company has con- 
tracted to meet, relative to the servicing of goods and chattels sold 
by the company. In absorptions, the servicing of the goods sold 
by the vendor company is generally undertaken by the purchasing 
company, and consequently the provision should be transferred 
to it. 


(c) Accident Compensation Fund. Represents the profit made 
bya company by taking its own risks instead of insuring outside. 
Being a profit balance, it should be transferred to Distribution 
acount. (Note.—The same would apply should the fund happen 


to be in debit). 


(d) Workmen's Profit-Sharing Fund. Represents profits 
placed to the credit of those employees who have not drawn out 
their shares in cash. As the employees have the right to draw 
those profits, any credit balance to this account is a liability, and 
should be transferred to Liquidation account. 


_(e) Sinking Funds. On an absorption, sinking funds created 
lor the purpose of paying off a liability become general reserves, 
aid should be transferred to Distribution account. 
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({) Depreciation Funds. As a depreciation fund is created in 
the same way as a provision for depreciation, the only difference 
being that the amount of the fund is invested in specific securities 
and not merely retained in the business, it should be dealt with 
in the same manner, and be credited to the account of the asset 
in respect of the replacment of which the fund was created. 

(g) General Reserves. These represent profits—either capital 
or revenue—that have been retained in the business and not dis- 
tributed amongst the shareholders in the form of dividends, 
They should be transferred to Distribution account. 

(h) Bank Overdraft. The same remarks apply here as those 
given earlier under the heading of “Cash in hand and at bank.” 


PuRCHASE CONSIDERATION 


No difficulty arises where the purchase consideration consists 
entirely of the payment of cash. Complications occur when the 
whole or portion of the purchase price is to be settled by the issue 
of shares, particularly where the shares are issued at a value 
above or below their nominal value. 

(a) Shares at a Premium. Where the shares are issued to the 
vendor company at a premium, this premium should be brought 
into the books of both companies. If it were omitted from the 
accounts of the vendor company, it might appear that there was a 
loss on the transaction instead of a profit, while if it were omitted 
from the books of the purchasing company the price paid for 
the assets acquired will appear to be less than it really is, with the 
consequence that the amount paid for goodwill will not be correctly 
shown. 

(b) Shares at a discount. Where the market value of the pur- 
chasing company’s shares is lower than the par value, the discount 
should, so far as possible, be reflected in the books of both com- 
panies. In the vendor company’s books the shares will be brought 
in at the market value; if this were not done and the shares 
brought in at the nominal value, the purchase consideration would 
be overstated, with the consequence that the accounts may show 
a profit on the transaction whereas in reality there may have been 
a loss. The position with regard to the purchasing company is 
different, because of the fact that the Unallotted Shares account 
must be credited with the nominal value of the shares issued, not 
with the market value. Since, generally speaking, the purchase 
price is a fixed amount, the fact that it is to be satisfied by the 
issue of shares of a nominal value greater than the total purchase 
price brings about the situation that in the books of the purchas- 
ing company there will be a difference between the net value of 
the assets acquired and the total (nominal) amount of the put 
chase consideration. Unless the terms of the question provide 
otherwise, students have no alternative but to regard this difference 
as goodwill. Should it be stated, however, that the shares have 
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been issued at a discount, say, of 5/- per share, the shares having 
a face value of 20/-, the student may assume that the issue at 
a discount has been properly authorised, and the total amount of 
the discount should be debited to a special account which would 
be shown in the balance sheet of the purchasing company as a 
deduction from the paid-up capital. (The issue of shares specifi- 
cally at a discount is not permitted under the Companies Act of 
some States ; in the others, it is allowed subject to some important 
provisions. ) 

(c) Allotment of Shares. If the vendor company is going into 
liquidation on completion of the arrangements for the taking over 
of its business by the purchasing company, the shares in the 
latter company issued as the whole or part of the purchase con- 
sideration will be allotted to the shareholders of the vendor com- 
pany in the ratio of their shareholdings, and not to the company 
itself. In order to close off its books, however, the vendor 
company must record the transaction as if the shares were actually 
issued to the company. 

(d) Debentures at a premium. It is sometimes provided that 
debentures in the vendor company shall be discharged, at a 
premium, by the issue of debentures in the purchasing company. 
In such instances, the correct procedure in the books of the vendor 
company is to include in the purchase price—which is credited 
to Liquidation account—the total amount of the debentures that 
will be so issued by the purchasing company. On the new deben- 
tures being exchanged for the old, the balance of the old deben- 
tures account will be transferred to the debit of Liquidation 
account. 


If proper attention is paid to the matters dealt with above and 
to other similar matters, no great difficulty should be experienced 
in answering bookkeeping examination problems on absorptions. 
Very little variation occurs in the actual form of the entries in the 
books of the two companies, and in practically every instance they 
will be in accordance with the following rules: 


THE VENDOR CoMPANY 


(1) Credit assets to be taken over and debit Liquidation 
account. 

(2) Debit liabilities to be taken over and credit Liquidation 
account. 

(3) Debit purchasing company and credit Liquidation account 
with the total amount of the purchase consideration. 

(4) Debit Liquidation account and credit cash for expenses 
paid by the vendor company. Expenses paid direct by the pur- 
chasing company should not be brought into the books of the 
vendor company. 


E 
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(5) Transfer the balance of Liquidation account, representing 
profit or loss on realisation of assets, to Shareholders’ Distriby- 
tion account. 

(6) Debit the respective asset accounts (e.g., shares, deben- 
tures, cash) and credit purchasing company with the purchase 
consideration when received. 

(7) Transfer all remaining balances to Shareholders’ Distribu- 
tion account. These will be 

(a) Profit and Loss items—e.g., Profit and Loss Appropriation 

account, Reserves, and temporarily capitalised revenue 
expenditure—and the balance of the capital accounts: and 

(b) The assets to be distributed amongst the shareholders in 

proportion to their respective interests. 


THE PuRCHASING COMPANY 


(1) Debit accounts for the various assets acquired, and credit 
accounts for the liabilities and provisions taken over. Credit the 
vendor company with the total amount of the purchase considera- 
tion. If this is greater than the net assets, then the difference 
represents goodwill; if less, then it represents the profit made 
on the purchase of the assets, and should be credited to a capital 
reserve. If the assets have been revalued by the company, then 
they must be brought in at the revalued figure and not at the 
amounts shown in the books of the vendor company. 

(2) Debit the vendor company and credit the accounts for the 
items which constitute the purchase consideration, i.e., cash, 
debentures, unallotted shares, etc. 


Bankruptcy Law 
SPECIAL PoINTs FOR STUDENTS 
By D. CLAupE ROBERTSON, B.COM., A.I.C.A. 


(A lecture to the Federal Institute of Accountants Students 
Society) 


Bankruptcy is a proceeding by which the State, in certain 
circumstances, by an officer appointed for the purpose, takes 
possession of the property of a debtor, who cannot pay his debts 
or discharge his liabilities, or who will not satisfy the claims of 
persons to whom he owes money or has incurred other liabilities or 
obligations. Such property is then realised and distributed in equal 
proportions amongst such persons. Subject to certain clearly 
defined exceptions, the debtor is relieved from other legal proceed- 
ings for the enforcement of such debts, liabilities or obligations, and 
later obtains a discharge therefrom, unless he has been guilty of 
serious misconduct. 
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Oxsject oF BANKRUPTCY LAW 


The object of any bankruptcy law is twofold in its nature: 

Firstly, to secure the equitable distribution of the debtor’s assets 
among the creditors for the payment of debts: To protect the 
creditors against one another. 

Secondly, to free bankrupt debtors, who have not been guilty 
of fraud, misconduct, or non-disclosure of assets or information, 
from all liability to pay the balance of their debts or liabilities on 
payment of a proportion only of such antecedent debts or liabilities : 
To protect a debtor against his creditors. 

Adequate provision must be made, firstly, against one creditor, 
or set of creditors, either by his or their own acts, or in collusion 
with the debtor, obtaining an advantage to the prejudice of another 
creditor or set of creditors; secondly, against secured creditors 
being in any way deprived of the benefit of their security, and, 
thirdly, against fraudulent debtors being immune from punishment 
for any abuses of the bankruptcy law. 


“BANKRUPT —“INSOLVENT”’ 


The terms “bankruptcy” and “insolvency” are in a popular 
sense almost synonymous, but in a legal sense they have totally 
distinct meanings. A person is insolvent when his liabilities are 
greater than his ability to pay them, but such a person may, never- 
theless, by means of arranging credit, by securing extended time 
for payment or a loan, avoid bankruptcy, which is the status of a 
debtor, whose inability to pay his debts has been judicially deter- 
mined, and whose property is taken out of his own hands to be 
administered by an official, or by a trustee appointed by the creditors 
themselves. 

In primitive communities, the strict law of debtor and creditor 
was left to take its course—individual creditors would pursue their 
remedies in whatever manner the law or practice of the community 
permitted. If the debtor were unable to pay with his property, he 
paid with his person, being sold, with his family, into slavery. 
In the time of Elisha the prophet, we read that a creditor, after the 
death of his debtor, claimed his “two sons to be bondmen” (2 Kings 
4:1). More humane ideas, and the political aspirations of the 
less-wealthy class, compelled the substitution of imprisonment in a 
public prison for the right of selling the person of the debtor. Trade 
developed and a system of credit has since been introduced, which 
could not have existed “without the power of enforcing payment.” 
The futility of remedies against the person of debtors, which 
deprived them of the opportunity of recovering their position and 
again becoming solvent, was realised, and largely influenced the 
trend of legislation on this subject. A higher standard of com- 
mercial morality is, thus, assured by means of an equitable bank- 
tuptcy law. The honest debtor is protected; the dishonest one 
justly punished ; creditors receive a distribution pari passu, subject 
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to provisions for the application of a bankrupt’s estate in a 
prescribed order of priority. 

The growth of bankruptcy law has, however, been slow and 
gradual, and legislation on the subject has been of an experimental 
nature. The conflicting interests not only of the debtor and his 
creditors, but those of the creditors amongst themselves, before 
their claims are recognised or their securities valued, and the 
alternative methods of control by a government official or a person 
chosen by the creditors themselves, have from time to time influ- 
enced and determined the course of legislation. 

The Commonwealth Bankruptcy Act 1924-1933 is the result of 
the development of the law of bankruptcy not only in England, but 
the Australian States, whose legislatures, having largely built upon 
the English models, awaited since 1901 the exercise by the Common- 
wealth Parliament of its power under the Constitution to make laws 
for the peace, order and good government of the Commonwealth in 
respect of bankruptcy and insolvency. 

Bankruptcy law has not come down to us from the Common 
Law, but is “purely the creation of statute,” aided in its extension 
and development by judicial interpretation, whose influence is seen 
in the adoption in statutes of decisions of the courts. The moral 
obligation of debtors to discharge their debts and liabilities, not- 
withstanding the beneficent provisions of a Bankruptcy Act, is 
unimpaired by legislation demanded in the interest of the com- 
munity as a whole. 

The earliest English statute on the subject of bankruptcy was 
not passed until the year 1542-3 (34-35 Hen. VIII, c. 4), entitled, 
“An Act against such as do make Bankrupt.” The Act contained 
but six clauses and authorised the seizure, sale and equal distribu- 
tion amongst his creditors of the property of a defaulting debtor. 
Its preamble is interesting, as it shows the historical origin of 
bankruptcy law in England: 


“Whereas divers and sundry persons craftily obtaining into their hands 
great substance of other men’s goods, do suddenly flee to parts unknown, or 
keep their houses, not minding to pay or restore to any of their creditors, 
their debts and duties, but at their own wills and pleasures consume the 
substance obtained by credit from other men for their own pleasure and 
delicate living, against all reason, equity and good conscience.” 


Apart from the reference to flight and keeping house, which still, 
however, constitute “acts of bankruptcy,” the passage is just as 
true and appropriate four centuries later. 

The historical aspect of bankruptcy legislation is not of such 
vital moment to students as an intimate knowledge and understand- 
ing of certain provisions of the Commonwealth Act itself. I have 
divided my lecture this evening into two parts, the first of which 
deals with questions which have been asked in Intermediate papers 
of the Federal Institute of Accountants, and the second with 
questions asked in its Final papers. 
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Part I—INTERMEDIATE 
Definitions 

“Bankrupt” means any person in respect of whose estate a 
sequestration order has been made. 

“Debtor” includes any person, whether a British subject or not, 
who at the time when any act of bankruptcy was done or suffered 
by him— 

(a) Was personally present in Australia; or 

(b) ordinarily resided or had a place of residence in Aus- 

tralia; or 

(c) was carrying on business in Australia, personally, or by 

means of an agent or manager; or 

(d) was a member of a firm or partnership which carried on 

business in Australia. 

“Goods” includes all chattels personal. 

“Oath” includes statutory declaration and affirmation. 

“Property” includes money, goods, things in action, land, and 
every description of property, whether real or personal and 
whether situate in Australia or elsewhere; also obligations, ease- 
ments, and every description of estate, interest and profit, present 
or future, vested or contingent, arising out of or incident to 
property as above defined. 

“Resolutions” are of three kinds: 

(1) Ordinary—a resolution passed by a majority in value; 

(2) Extraordinary—three-fourths in number and value; 

(3) Special—a majority in number and three-fourths in value; 
of the creditors present, personally or by proxy, at a meeting of 
creditors, and voting on the resolution. 

“Secured creditor” means a person holding a mortgage, charge, 
or lien on the property of the debtor, or any part thereof, as a 
security for a debt due to him from the debtor. 

“Sheriff,” any officer charged with the execution of a writ or 
other process. 

“Trustee” includes (S. 4, as amended by S. 2 of Bankruptcy 
Act, 1932 (No. 31) ): 

(1) The trustee in bankruptcy of a bankrupt’s estate (Ss. 126 

et seq.). 

(2) Any person acting as a trustee (S. 131). 

(a) a composition or scheme of arrangement (Ss. 71 
et seq.). 

(3) Any person holding property in trust under 

(b) a composition scheme of arrangement or assign- 
ment without sequestration (Ss. 157-188); or 
(c) a deed of arrangement (Ss. 189-207). 

The Act provides that no defect or irregularity in his appoint- 

ment or election shall vitiate any act done by a trustee in good 


faith (S. 7). 
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Application of Act 


(1) What persons may be made bankrupt? 

The Bankruptcy Act applies to all debtors, including married 
women and foreigners, but where a Commonwealth or a State Act 
provides for the winding-up of a corporation partnership associa- 
tion or company registered under any of such Acts, a sequestration 
order cannot be made in such cases (S.5 (1) ). The provisions of 
the Bankruptcy Act apply to limited partnerships in the same 
manner as to ordinary partnerships (Sub-s. (2) ). 

(2) Has the Crown any priority over ordinary creditors? 

The provisions of the Bankruptcy Act do bind the Crown as 
representing the States as well as the Commonwealth, but only 
so far as such provisions relate to: 

(a) The remedies against the property of the debtor; 
(b) the priority of debts ; 
(c) the effect of a composition or scheme of arrangement; and 
(d) the effect of an order of discharge; 
and except as may be otherwise expressly provided elsewhere in 


the Act (Sec. 5 (3) ). 


Bankruptcy Notice 


A bankruptcy notice must : 
(1) Be in the prescribed form; 
(2) Require the debtor either (a) to pay the judgment debt or 


the sum ordered to be paid in accordance with the terms 
of the judgment or order; or (b) give security or some 
composition to the satisfaction of the creditor or the court; 
(3) State the consequences of a failure to comply with its 
terms; and 
(4) Be served in the prescribed manner. 

Who may issue a bankruptcy notice? A creditor who is for 
the time being entitled to enforce a final judgment or final order 
for the payment of money to any amount, provided execution on 
such judgment or order has not been stayed. 

Failure by the debtor to comply with the notice within seven days, 
or such other prescribed or limited time, or to satisfy the Court that 
he has a counterclaim, set-off or cross-demand equal to or exceed- 
ing the amount of the judgment debt, which he was unable to set up 
in the former action or proceeding. 

A notice is not invalidated by the mere overstatement of the 
amount due, unless the debtor gives notice to the creditor that he 
disputes its validity on that ground. A notice is not bad if issued 
for an amount less than what is actually due. 

Two or more judgments cannot be included in the one notice, 
but interest on a judgment carrying interest may be included. 


Bankruptcy Petition 
What are the conditions entitling a creditor to present a petition 
in bankruptcy against a debtor? 
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(1) A debt, or aggregate of debts, owing to the creditor, or 
creditors, amounting to £50 (S. 55 (1) (a) ). 

(2) A liquidated sum whether due at law or in equity or partly 
at law and partly in equity payable either immediately or at some 
certain future time (Sub-cl. (b), as amended by Bankruptcy Act, 
1932). 

(3) An act of bankruptcy committed within six months before 
the presentation of the petition. 

(4) Domicile of debtor in Australia or residence, dwelling-house 
or place of business in Australia within the past year, or a business 
carried on in Australia personally or by means of an agent or 
manager, or proof that he is, or within that period has been, a 
member of a firm or partnership, which has carried on business in 
Australia by means of a partner or partners or an agent or manager. 

(5) If the petitioning creditor is a secured creditor, he must, 
in his petition: 

(a) State that he is willing to give up his security for the 
benefit of the creditors in the event of a sequestration 
order being made against the debtor; or 
(b) give an estimate of the value of his security, in which 
case he may be admitted as a petitioning creditor to the 
extent of the balance of the debt due to him, after deduct- 
ing the value so estimated, in the manner as if he were 
an unsecured creditor. 

The trustee or official receiver is entitled to the security for the 


benefit of the creditors, upon (a) payment by him of that estimated 
value, and (b) application to the creditor within the prescribed 
time after the sequestration order is made. 


Debtor's Statement of Affairs 


Where a sequestration order is made against a debtor on a 
creditor’s petition, he must make out and file with the Registrar 
a statement of his affairs in accordance with Forms 29-29H (Rule 
223 (2) ). What must that statement show? (Final). 

(1) Particulars of the debtor’s assets, debts, and liabilities, 
and losses (if any) ; 

(2) The causes of his bankruptcy; 

(3) The names, residences, and occupations of his creditors 
and debtors ; 

(4) The securities held by his creditors respectively, with 
the dates when they were given; and 

(5) Such other information as is prescribed; or 

(6) Such other information as the Official Receiver requires. 

The statement of affairs must be verified by affidavit and filed 
within three (3) days (debtor’s petition) or seven (7) days 
(creditor’s petition) respectively from the date of the order of 
sequestration, but the time may be extended by the Registrar, if 
special reasons are shown (Rule 224). A copy of the statement 
must be furnished to the Official Receiver. 
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It may be inspected, and a copy or extracts made by creditors, 
without fee, either personally or by agents. 

Failure by a debtor to file the required statement of affairs 
is a contempt of court (S. 66, as amended by S. 14 of the 
Bankruptcy Act, 1932). 


“Property of the Bankrupt” 


This expression means “the property of the bankrupt divisible 
amongst his creditors” (S. 91). 

What property is not divisible amongst the creditors? That 
section excludes: 

(1) Trust property—“property held by the bankrupt on trust 
for any other person.” 

(2) Policies of life assurance or endowment in respect of his own 
life (added by S. 22 of Bankruptcy Act, 1932, No. 31) except to 
the extent of a charge on the policies in respect of the amount of 
the premiums paid (by whom?) on the policies during the two 
years next preceding the date of the order of sequestration. 


In 1930, A took out an assurance on his own life. In 1935, A was 
adjudged bankrupt. The trustee claimed the policy as part of the bankrupt’s 
property. Had the trustee any claim or charge on the policy? 

The only claim the trustee had was a charge on the policy of assurance on 
the bankrupt’s life to the extent of the amount of the premium or premiums 
(if any) paid during the period of two years preceding the date of the order 
of sequestration. 


(3) Policies for annuities of not more than an aggregate of £208, 
if the payments therefor have extended for six (6) years or they 
were purchased at least that period prior to the commencement 
of the annuity. 

(4) Ordinary hand tools, hand implements and hand instruments 
(not including conveyances or machinery propelled or worked by 
horse or motor power) of the bankrupt not exceeding in the whole 
£50 in value. 

(5) The necessary wearing apparel, beds, bedsteads and bedding 
of the bankrupt, his wife and children. 

(6) Sewing machines used for domestic purposes by the bank- 
rupt or his wife or children. 

(7) Such other household property as is allowed by resolution 
of the creditors. 

(8) Hired goods—“goods hired under a valid contract for 
letting and hiring.” 

(9) Chattels, stock, crops, wool and book debts in respect of 
which a valid bill of sale, or a mortgage, lien or a valid assignment 
has been filed or registered under any Federal or State Act or 
law of a Territory. 

(10) The separate property of a married woman the income of 
which is subject to a restraint on anticipation, subject, however, to 
the right of the trustee in bankruptcy to apply to the court under 
S. 102 for an order for the appropriation of “the whole or some 
part of that income . . . for distribution amongst the creditors.” 
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The court before making an order will take into consideration the 
means of subsistence available for the woman and her children. 


What Property is Divisible Among the Creditors? 


S. 91 provides that, “subject to this Act,” the property of the 
bankrupt divisible among his creditors shall include: 

(1) All property which belongs to or is vested in the bankrupt 
at the commencement of the bankruptcy. 

(2) All property which is acquired by or devolves on him before 
his discharge. 

The Act provides that all transactions by a bankrupt with any 
person dealing with him bona fide and for value, in respect of after- 
acquired property, if completed before any intervention by the 
trustee, are valid against the trustee (S. 98). 

The trustee must intervene and claim after-acquired property 
before the bankrupt has alienated it in favour of an assignee, 
taking it in good faith and for value. The property is not available 
for division, unless the trustee has perfected his title in time. 

(3) The capacity to exercise powers in or over or in respect of 
property, if exercisable by bankrupt for his own benefit at the 
commencement of the bankruptcy or before his discharge, including 
powers of appointment by deed, but not by will only. 

(4) Goods within the reputed ownership clause. 

“All goods being, at the commencement of the bankruptcy, in the posses- 


sion, order, or disposition of the bankrupt, with the consent and permission 
of the true owner, under such circumstances that he is the reputed owner 


thereof : 
“Provided that things in action, other than debts due or growing due 


to the bankrupt in the course of his trade or business, shall not be deemed 
goods within the meaning of this paragraph.” (S. 91 (iii).) 

(5) The claim or right of the bankrupt to property under any 
contract, bill of sale, hire purchase agreement, mortgage or lien 
made by or with the bankrupt or debtor on his trustee discharging 
or offering to discharge any legal liability with respect thereto 
(S.91 (iv), added by S. 22 of Bankruptcy Act, 1932). 

What provision does the Bankruptcy Act make for distribution 
amongst creditors of the bankrupt’s income or earnings? 

S. 101 provides that, “subject to this Act,” the court may, on 
the application of the trustee and upon notice to the bankrupt 
(Rules 93 and 94), direct that so much of the “pay, pension, 
salary, emoluments, profits, wages, earnings or income,” received 
by a bankrupt shall be paid to the trustee for distribution amongst 
the creditors, but not any pay, pension, salary or wages, which 
under any Federal or State Act is exempt from attachment or 
incapable of being assigned or charged. 

There is a well-established principle of bankruptcy law that the 
creditors of a bankrupt are entitled to the surplus of his personal 
arnings after allowing to him sufficient for the proper maintenance 
of himself and his family according to his condition in life. 





THE AUSTRALIAN ACCOUNTANT MAY 


Rights of Action 

A commenced an action against B for £1,000 damages for personal injuries 
suffered by him through B’s negligent driving of a motor car. Before trial 
A was adjudged bankrupt. Was the action stayed by the bankruptcy? 

A right of action for an injury to the body or feelings of a 
bankrupt arising from a tort independent of a contract as, for 
instance, slander, assault, negligence causing personal injury, false 
imprisonment and malicious prosecution or breach of promise of 
marriage will not pass to the trustee in bankruptcy. Where an 
action has already been brought to enforce such right, it will not 
be stayed on the ground only that the estate of the plaintiff has 
since been sequestrated. 


Protection of Bona Fide Transactions without Notice 
In May, 1935, X, a moneylender, a creditor of B, lent him £500 on the 
security of a house. At this time B was insolvent, but X had no knowledge 
whatever of this. In August, 1935, B was made bankrupt. Was X protected? 
Yes. S. 96 of the Act protects “any transaction to the extent 
of any present advance bona fide made by any existing creditor,” 
provided : 

(1) The transaction took place before the date of sequestra- 
tion ; 

(2) the creditor in question had not at the time of the transac- 
tion notice either of (a) an available act of bankruptcy 
committed by the debtor, or (b) the presentation of a 
petition ; 

(3) the transaction was in good faith; and 

(4) in the ordinary course of business. 

The onus of proof is on the person who relies upon the due 
compliance with the requirements of the section, in which: 

“transaction” includes payment, delivery, conveyance, transfer, 

assignment, contract or dealing ; 

“payment” includes the drawing, making or indorsing of a 

bill of exchange, cheque, or promissory note. 
The following transactions are also protected, subject to the 
same provisos : 

(a) Any payment by the bankrupt to any of his creditors; 

(b) any payment or delivery to the bankrupt ; 

(c) any conveyance, transfer, or assignment, by the bank- 
rupt for valuable consideration; and 

(d) any contract, dealing or transaction by or with the bank- 
rupt for valuable consideration. 


First Meeting of Creditors 


(1) By whom and in what manner called? 

The first meeting of creditors is defined in S. 67 as 
meeting of the bankrupt’s creditors,” and is held for the purpos 
(inter alia) “of considering generally as to the mode of dealing 
with his property.” It is called by the Official Receiver, who gives 
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not less than seven (7) days’ public notice (in the Commonwealth 
Gasette and local newspapers) of the time and place of the meeting 
to be summoned for a day not later than fourteen (14) days after 
the date of the sequestration order, unless by leave of the court 
or the Registrar for any special reason. A notice (Forms 33 to 40) 
is also sent to the debtor and to each creditor mentioned in the 
debtor's statement of affairs, together with a summary thereof 
(including the causes of his failure and any observations thereon 
by the Official Receiver) and a special form of proxy. Omission 
tosend (or receive) the same before the meeting will not invalidate 
proceedings thereat. 

The place (of meeting) which, in the opinion of the Official 
Receiver, is the most convenient for the majority in value of the 
creditors determines that question. 


(2) What persons are entitled to vote as creditors? 


The Bankruptcy Rules (Statutory Rules, 1934, No. 77), which 
came into operation August 1, 1934, repealed the Rules set out in 
the First and Second Schedules to the Act in exercise of the power 
tomake “rules or regulations not inconsistent with this Act” (S. 223 
(i) (f) ), but re-enacted similar provisions. Rules 304, 305 and 
306 provide : 

“304.—A person shall not be entitled to vote as a creditor... 
unless he has duly proved a debt provable in bankruptcy to be due 
tohim from the debtor, and the proof has been duly lodged with 
the Official Receiver trustee or chairman in the manner prescribed 
by these Rules for the particular meeting, that is to say, at least 
twenty-four (24) hours before the time appointed for the first 
meeting. 

“305.—The wife or husband of a bankrupt or debtor shall not be 
entitled to vote at a meeting of creditors. 

“306.—A creditor shall not vote . . . in respect of any unliqui- 
dated or contingent debt, or any debt the value of which is not 
ascertained.” 


(3) Has a secured creditor any and what right to vote? 


Rule 307 provides that for the purpose of voting, a secured 
creditor shall, unless he surrenders his security, state in his proof: 


(a) The particulars of his security ; 

(b) the date when it was given; and 

(c) the value at which he assesses it ; 
and is entitled to vote only in respect of the balance (if any) due 
tohim, after deducting the value of his security. 

If he should vote in respect of his whole debt, he is deemed to 
have surrendered his security, unless he applies to, and satisfies, 
the Court that his omission to value the security had arisen from 
inadvertence. 
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The Official Receiver or the trustee may, within twenty-eight 
(28) days after a proof has been used in voting at any meeting 
require the creditor to give up the security for the general body 
of creditors on payment of the estimated value (Rule 309). 


Debts, Proof of 


(1) What debts and liabilities are provable in bankruptcy? 

S. 81 of the Bankruptcy Act 1924-1933 defines “debts provable 
in bankruptcy” as “all debts and liabilities, present or future, certain 
or contingent, to which the bankrupt is subject at the date of the 
sequestration order, or to which he may become subject before his 
discharge by reason of any obligation incurred before the date of 
the sequestration order” (if subject to any contingency or for any 
other reason the trustee may (if he can) make an estimate of its 
value) but demands in the nature of unliquidated damages not 
arising out of any contract, promise or breach of trust are not 
included. 

“Liability” for the purposes of that section includes: 

(a) Any compensation for work or labour done; 

(b) any obligation or possibility of an obligation to pay 
money or money’s worth on the breach of any express or 
implied covenant, contract, agreement or undertaking, 
whether or not the breach occurs, or is likely to occur, or is 
capable of occurring, before the discharge of the bank- 
rupt; and 
generally any express or implied engagement, agreement, 
or undertaking, to pay, or capable of resulting in the 
payment of money, or money’s worth, whether the pay- 
ment is: 

(i) as respects amount—fixed or unliquidated; 
(ii) as respects time—present or future, certain or 
dependent on any contingency; or 
(iii) as to mode of valuation—capable of being ascer- 
tained by fixed rules, or as matter of opinion. 


“A broad distinction is drawn in Sub-section (1) between the 
time at which an obligation is ‘incurred’ and the time when the 
debtor ‘becomes subject’ to the debt or liability, in other words, 
between the time when a debt accrues, and when it becomes due. 
Provided that the obligation is incurred before the date of the 
sequestration order, any debt or liability to which the bankrupt 
is or becomes subject before the date of his discharge is provable. 

“Thus the vital date is that of the sequestration order. Debts 
incurred before that date are provable, those incurred after it are 


not provable.” 


(2) How does a creditor prove his debt? 
The mode of proof is provided for in the Bankruptcy Rules, 
Nos. 225-263. 
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A debt is proved by a creditor (generally at his own costs) 
(a) delivering, or (b) sending through the post (c) in a prepaid 
letter (d) to the Official Receiver or trustee, (e) an affidavit (f) 
verifying the debt and (g) made by the creditor himself, or by 
some person authorised by him or on his behalf, and stating his 
authority and means of knowledge. The affidavit must state 
whether or not the creditor is a secured creditor and may be sworn 
before a commissioner for taking affidavits, a justice of the peace 
or a commissioner for declarations. 

A statement of account showing full and true particulars of 
the debt is required with a reference to any supporting vouchers 
to be produced, if required, to the Official Receiver or trustee. 
Bills of exchange, promissory notes, cheques and other negotiable 
instruments or securities on which the debtor is liable must be 
produced to the Official Receiver, chairman or trustee as the case 
may be, at time of proof (Rule 247). Trade discounts must be 
deducted, but not discounts allowed for “payment in cash,” unless 
exceeding eight per centum on the net ‘amount (Rule 231). 

Proxies and Voting Letters (Rules 289-294, 312-317) 

(1) (a) General; (b) Special. 

(2) Who may be appointed? 

A creditor may vote either in person or by (instrument of) 
proxy, which must be in the prescribed form—general or special 
(Rule 312). 

A general proxy (Form 54) may be given by a creditor to: 

(a) His manager or clerk; or 

(b) any other person in his regular employment; or to 

(c) his barrister, solicitor, or attorney; or 

(d) to a public accountant. 

The proxy must itself show the relationship of the person who is 
to act thereunder to the creditor (Rule 314). 

A special proxy (Form 55) may be given by a creditor to any 
person to vote at any specified meeting or adjournment thereof, 
but only on the matters mentioned in Rule 315 of the Bankruptcy 
Rules, namely : 

(a) For or against any specific proposal for a composition or 

scheme of arrangement. 
For or against the appointment of any specified person as 
trustee at a specified rate of remuneration, or for or 
against the continuance in office of any specified person 
as trustee. 

(c) On all questions relating to any matter, other than those 
above referred to, arising at any specified meeting or 
adjournment thereof. 

The Official Receiver of the debtor’s estate may be appointed 
to act as a general or special proxy of a creditor, “provided the 
Official Receiver is not himself the trustee,” and his deputy may 
attend and use the proxy as directed. 
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Proxies must be deposited (lodged and filed) with the Official 
Receiver (or trustee or chairman) not later than four o'clock 
on the day before the meeting (or adjourned meeting) at which 
it is to be used or as appointed in notice convening the meeting, 
Provided that with the consent of a majority of creditors assembled 
the chairman may allow a proxy to be used, although not so 
lodged (Rules 289, 316). 

No person acting either under a general or special proxy shall 
vote in favour of any resolution which would directly or indirectly 
place himself, his partner or employer in a position to receive any 
remuneration out of the estate of the debtor otherwise than as a 
creditor rateably with his other creditors. Provided that a person 
holding special proxies to vote for the appointment of himself as 
trustee may use such proxies and vote accordingly (Rule 324.) 


Committee of Inspection 

(1) How appointed. 

(2) Functions and duties. 

Creditors qualified to vote may at their first or any subsequent 
meeting appoint: 

from among the creditors, or 
the holders of general proxies or general powers of attorney 
from the creditors, 
a Committee of Inspection (of not less than three nor more than 
five persons) for the purpose of superintending the administration 
of the bankrupt’s property, but no such creditor or person will be 
qualified to act until his debt or the debt of his principal 
as the case may be) has been proved and the proof admitted by 
the Official Receiver or trustee. 

A sole creditor cannot appoint himself to be the Committee of 
Inspection. No defect or irregularity in the appointment or elec- 
tion of any member of the Committee of Inspection shall vitiate 
any act done by him in good faith (S. 7 (2) ). 

Functions and Duties 

(1) To give permission to the trustee to exercise any of the 
powers mentioned in S. 107. 

(2) To countersign cheques (at least one member) if so directed 
by resolution of the creditors (S. 140 (2) ). 

(3) To receive the “business account” (showing receipts and 
payments) of a trustee carrying on the bankrupt’s business verified 


by affidavit (S. 145 (2) ). 
Discharge of Bankrupt 


When may a bankrupt apply for his discharge? 

A bankrupt may (1) at any time after his public examination 
(Ss. 68, 69 and 70) or (2) at such time as is prescribed, “at any 
time after twelve months from the date of order of sequestration if 
not publicly examined (Rule 68), and shall (3) whenever s0 
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ordered by the Court on application of (a) the Official Receiver, or 
(b) the trustee, or (c) a creditor who has proved his debt, apply 
to the Court for an order of discharge releasing him from his 
debts. 

Fourteen days’ notice to creditors who have proved, or whose 
names appear in the debtors’ statement of affairs, is required. Upon 
the hearing of the application, the Official Receiver, the trustee, 
any proved creditor and the bankrupt may be heard. The powers 
of the Court to grant or refuse an absolute order of discharge, or 
suspend its operation for a specified period, or until a dividend of 
not less than 10/- in the £ has been paid to the creditors, or grant 
it subject to any conditions with respect to any future pay, pension, 
salary, emoluments, profits, wages, earning or income of the bank- 
rupt, or with respect to after-acquired property, is more fully set 
out in S. 119 of the Act. 

For the purposes of the section, the report of the Official 
Receiver or trustee is prima facie evidence of the statements it 
contains. ; 

A discharged bankrupt must still give assistance to the trustee 
in the realisation and distribution of property vested in the trustee, 
and if he fails to do so, the Court may revoke his discharge 


(Sub-sec. (11) ). 


What ts the effect of an order of discharge? (Final). 

An order of discharge has the effect of releasing the bankrupt 
from all debts provable in bankruptcy, with the following excep- 
tions : 

(1) Amounts due on recognisances, bail bonds, etc., unless the 
Treasurer of the Commonwealth or a State (as the case may be) 
consents in writing. 

(2) Debts or liabilities incurred (or forbearance in respect 
thereof obtained ) by means of fraud or fraudulent breach of trust. 

(3) Liability under judgments for breach of promise of marriage 
or maintenance orders. 

A partner, or a co-trustee, with the bankrupt, or other joint 
contractor with, or surety for, him will not, however, be released. 


Where a composition or scheme or arrangement by a bankrupt 
is accepted by his creditors, does this release the bankrupt from all 
his debts and liabilities? 

A deed of assignment of his real and personal property for 
the benefit of his creditors executed by a debtor under Part XI 
(Compositions and Assignments without Sequestration) of the 
Bankruptcy Act and assented to by three-fourths in value and 
one-half in number of the creditors (creditors for under £10 being 
reckoned in value only) either by signature to the deed itself or in 
writing, within thirty (30) days from its execution by the debtor, 
except as regards creditors not resident or having an agent in 
Australia, has the effect of releasing “the debtor from all provable 
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debts” and of vesting in the trustee named in the resolution requin | 
ing the execution by the debtor of the deed of all the property of” 
the debtor: “except such articles of household furniture wearing § 
apparel of the debtor and his family, tools or implements of hig | 
trade, and other like necessaries” (S. 163 (1) (b) ), upon the 
trusts and for the purposes of the deed with power to the trustee | 
to recover such property, including things in action, in his own | 
name as trustee for the estate of the debtor in like manner as gq" 
trustee in bankruptcy. : 


(To be concluded in next issue.) 
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